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DETERMINATION OF THE AUTHORITY
Employment relationship problem

New Zealand Office Products Limited (“New Zealanffi€¢2 Products” or “NZOP”) is a former

employer of Tim Howard’s. On leaving his positievith NZOP, Mr Howard commenced

employment with Warehouse Stationery Limited (“W$L” New Zealand Office Products has
asked the Authority to determine that a restraintrade agreement contained in Mr Howard’s
individual employment agreement with NZOP is endafale, and that it precludes him from
commencing employment with WSL for six months aftez termination of his employment with
NZOP.

| record that, during the course of the investmatinto this problem, the parties produced
documents which they regarded as commercially se@sand further to that | made two orders
regarding the confidential nature of those documseiihe orders are attached to this determination.

Background

Mr Howard began his employment with NZOP in Jun®®0@n the position of new business
development manager. Some two weeks after heegdtaris employment he was given a written
document embodying the terms of his employmenteagest, and asked to sign it. He noted that
the document contained a restraint of trade promiand that the recruitment agency through which
he was engaged had not discussed the provisiorhimthbut he signed the contract nevertheless.

In the period up to 1 October 2000 NZOP was opagadin office products distribution business
within the Blue Star group of companies. On 1 ®etothe Boise Cascade Corporation (“Boise
Cascade”) purchased NZOP, but this had no effectthen relevant part of Mr Howard’s

employment agreement. Boise Cascade regarded dis oompetitors in the office products
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distribution business as Office Products Depot,p8ate Consumables, Corporate Express, WSL,
Stationery City, and Paper Plus, although it pldeed emphasis on the last two of these.

In the NZOP operation Boise Cascade focuses orcdhgorate and government sectors of the
office supplies market - with a secondary focusrall and medium sized businesses where it also
has a substantial market presence. At its most las NZOP operation involves storing office
stationery products in the company’s office produwtarehouses, and obtaining, filing and
despatching orders for these products. The detaihore complicated than that, and involves
considerations such as:

(a) Building and maintaining business connections;

(b) Maintaining clear and efficient ordering processes;

(c) Offering satisfactory and reliable delivery times;

(d) Setting prices in a way that enables the compamyaimise its profitability;

(e) Ensuring quality product is available and thatghaduct meets customers’ needs;
(H Providing follow up services; and

(9) Having the infrastructure to meet the above.

As the new business development manager, Mr Howaslin the vanguard of the sales force in
the sense that he was to approach and build nesdtips with customers with a view to ascertaining
their needs and how NZOP could meet them, managferaer proposals in consultation with other

sales staff, present the proposals to customergjuoch a follow up and once the business was
secured hand-over to appropriate NZOP staff. bo@ation with this he had information about

NZOP’s pricing, discounting and tendering processes

Following its purchase of NZOP Boise Cascade endzhdn a restructuring which saw its director
of sales, John Wafer, offering Mr Howard a prometio the form of a new national account sales
manager position in March 2001. The promotion tboil Mr Howard’s existing position, but
elevated it to an executive management positioni@eldded added responsibilities for formulating
and carrying out a business plan, having input the® company’s overall strategy, and having a
team of national account managers reporting to hirlle was also offered an increased
remuneration package. Finally he was given a neitten employment agreement to sign, which
he did on 10 May 2001 although he had begun his cheves in April. The agreement contained
the same restraint provision as in the precedimgeagent.

During April 2001 Mr Howard was becoming unhappyhwihe direction — or lack of direction as
he perceived it — which his new position was takiighen a former NZOP employee, Greg Davey,
approached Mr Howard to ask if he was interesteal position of national sales manager at WSL,
where Mr Davey now worked, Mr Howard was interestdthe two met and discussed the matter
during the weekend of 12 and 13 May 2001, culmingain Mr Davey making a formal offer. By
letter dated 14 May 2001 Mr Howard gave NZOP foeels’ notice of his resignation, nominating
Friday 8 June 2001 as his final day of work. Hoerehhe was asked to leave the premises
immediately and completed the notice period ondgarleave’.

The relevant restraint read as follows:

“20.3 In consideration of BCOP [NZOP] paying the moyee the agreed salary hereunder, the employee
covenants and agrees that for a period of six nsoafter the termination for whatever reason ofheis/
employment with BCOP he/she will not:

(0 be directly or indirectly interested or concernedether as an employee, independent contractor,
shareholder, director, consultant, partner or y@ther capacity, (except as the holder of not ntoas
5% of the issued capital of any company whose shame listed on a recognised stock exchange) in the
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office products business in New Zealand, or théates in Australia in which the employer carrie$ ou
business; and

(i) attempt to encourage or persuade any of BCOP emgdogr contractors to terminate or damage their
employment agreements or independent contracteeaggnts with BCOP.

20.4 The employee acknowledges that:

() the value of the remuneration package and beregfitkined in this contract have been assessed
and are dependent upon the employee agreeing & B the restraints contained in this
clause; and

(i) the restraints are fair and reasonable for theepvation of the goodwill of the businesses of the
employer.”

Mr Howard notionally began his employment at WSL onJdbe 2001, although his activities have
been affected by the nature of various undertakimggsas given in the course of the parties’ efforts
to resolve the present problem. Warehouse Statidrimited also operates in the office products
distribution business although its market presescrost visible in its network of retail outletdt
does, however, also operate in a small office/hoffiee market and is moving into the small to
medium enterprises market. Mr Howard’'s new rolek@sahim responsible for building and
managing a small to medium enterprises sales tedntha development of strategies in that area.

Existence of arestraint

One of Mr Howard’s defences to the company’s apgibicn was to say that the restraint was not
part of his employment agreement at all, becauseonsideration ever passed between the parties
in respect of the restraint. If it was necesdarythe May 2001 restraint to be supported by
consideration, rather than amounting to a terrmieyasting agreement which was not varied, then |
apply the following statements of principle to whatthere was consideration:

“On orthodox principles, an effective variationaafntract requires consideration as much as thénatigontract
[authority cited] ... consideration may be foundilie assumption of additional obligations or theuming of
liability to an increased detriment. But where graaty undertakes additional obligations and theeots
required to do no more than fulfil existing obliigais, or the additional obligation is for the sblenefit of the
party incurring it, there is no consideration. ...efén are obvious difficulties with strict insistenoe such a
requirement ...

The Chief Judge said in his judgment: [the one uagpeal]

‘Despite the fact that the variation may superfigiappear to be one-sided, the Court may
be able, from the surrounding circumstances, terinbnsideration (and should do so if it
can). An increase in remuneration may have focdssideration a more or less clearly
articulated undertaking by the employee to contimuking for the employer in the
meantime instead of resigning immediately to tagebatter paid employment elsewhere.
Or there may be an abandonment of threatened sadkien. Similarly a reduction in
remuneration may be a result of the employer ageei return to refrain for a time from
embarking upon retrenchment which might involve fjofses or, in a collective situation,
to refrain from locking out workers for the sakesafcuring their consent to the same or a
greater reduction.'

We are disposethink that the continued performance of the amttfollowing a variation such as a voluntary
pay increase, or to the practical benefit to tmpleyer of the employee’s willingness to servéhia light of the
incentive, should be seen as consideration seffidor the change to become incorporated intatmractual
terms.” United Food & Chemical Workers Union v Talley [1993] 2 ERNZ 360, 376 (CA))

By the time Mr Howard came to negotiate the dethihe new position of national account sales
manager, he was aware that there was a restrainad# in his existing agreement and had done
nothing about it. Moreover he received a memorandhom Mr Wafer, dated 10 April 2001, to
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which the new agreement was attached. The memamaisét out Mr Wafer's understanding that
the new document reflected both existing termsamdlitions, and the new remuneration structure.
It then asked that he be contacted if that werehmicase or if there were any outstanding issues.
Mr Howard did not raise any concern about the agstr This was an opportunity for him to deny
having agreed to the June 2000 restraint, or tdieayas not prepared to agree to being bound by a
restraint, which he did not take.

Mr Howard alleged that he felt obliged to accem thstraint, or face the alternative of not being
promoted or not having a job. However Mr Wafat dothing to cause him to feel that way, and |
believe Mr Howard’'s view was coloured by the higimggative attitude he was taking towards
Boise Cascade by then. He complained vociferoalstut a lack of certainty in his new position,

but | believe the lack of certainty was a resultha uncertainties inherent when an organisatien ha
been sold and is in the process of restructuringdo not accept that his feeling that he was ollige

to accept the restraint can be laid at the comzaagor.

Overall | conclude that, if it were necessary fbe tMay 2001 agreement to be supported by
consideration in respect of the restraint of trathen such consideration existed. By then the
possibility of a restraint was not new to Mr Howaamhd at the same time he had negotiated new
terms and conditions of employment which confermed him a higher status and increased
remuneration. This amounts to sufficient mutuaiidyconclude that the restraint was supported by
consideration in the sense discussed by both theldyment Court and the Court of Appeal in the
above extracts from th&alley case. | have been able to reach this conclusiem evithout
referring to cl 20.4(i), which records the expragseement of the parties to the same effect.

Mr Howard has also argued that his employment ageeé represented an unfair bargain in terms
of s 68 of the Employment Relations Act 2000. §heunds on which he relied were that: he was
not given the opportunity to obtain independentieelvon the agreement; the restraint and
associated consideration were not discussed with &hd he was obliged to sign the agreement
containing the restraint before he received thees®ed remuneration associated with the national
account sales manager position.

The last of these grounds can be dealt with simpir. Howard complained that he was told he
would not receive his increased remuneration urgilhad signed the agreement. However the
person who told him that was an employee in thepaony’'s pay office, and | am satisfied that the
employee raised the matter as part of an admitiistrarocess and not as a part of any standover
tactics on the employer’s part. The employee corezbwas not acting on any instruction from Mr
Wafer intended to force Mr Howard to accept theeagrent as written. He or she was merely
obliged by virtue of company payroll proceduressight a written agreement before taking action
on the pay increase.

The first ground can also be dealt with simply. afflground relied on an obligation said to be
contained in s 64 of the Act, which sets out emppis’ obligations prior to entry into an individual
employment agreement when no collective agreempplies. | accept that the Employment
Relations Act might make it difficult for an emplayto rely on a restraint of trade provision
included in an agreement in the way Mr Howard ségs original restraint was included in his
agreement in June 2000. However the Act doesssitaMr Howard in that respect because it was
not in force in June 2000, and in any event thdiegdge agreement is the one negotiated during
April and May 2001. The Act does not assist Mr Hoavin respect of that agreement because s 64
applies to ‘prospective’ employees, while Mr Howawds an existing employee. Further it is
relevant that, regardless of which agreement isdain, s 64(3) provides that failure to obsene th
obligations contained in it does not affect thedit} of the agreement concerned, rather under s
64(3) the failure renders the relevant employdsiéido a penalty.



As for the existence of oppressive means, undieeinée or duress, that allegation rested in part on
the allegation concerning withholding of paymerthave already found that the actions of the
payroll office were not taken to force Mr Howardagree to the restraint of trade. Further | do not
accept that Mr Wafer’s failure to discuss the mstrwith Mr Howard amounted to the exercise of
oppressive means, undue influence or duress. aWweskts a higher threshold before such a
conclusion can be reached. | reiterate that leytithhe Messrs Wafer and Howard came to be
discussing Mr Howard’s new position, Mr Howard waasare there was a restraint of trade in his
existing agreement. It was open to him to raise rtfatter in negotiations with Mr Wafer if he
wished.

Section 68 itself sets out the circumstances inclvibargaining for an individual employment
agreement is unfair. Section 68(3) provides thadividual employment agreement’ includes a
term or condition of an individual employment agnemt — here Mr Howard’s restraint of trade.
The section would apply to the restraint if, at timee of bargaining for or entering into it he was
induced to do so by oppressive means, undue irdaen duress, or s 64 applied. | have already
determined that none of these was applicable.

Enforceability of restraint

With reference to the enforceability of the restral take as a starting point the following
statements of the applicable law, as set out byCithart of Appeal inGallagher Group Limited v
Whalley [1999] 1 ERNZ 490:

“20. ... Covenants restricting the activities of eoyges after termination of their employment area asatter
of legal policy, regarded as unenforceable unlésy tcan be regarded as reasonably necessary teciprot
proprietary interests of the former employer anthmpublic interest [authority cited]

21. Whether a clause is in its particular circumsés reasonable and thus valid and enforceable is
fundamentally a question of law but that can bevened only upon a consideration of the factuairsgtt

23. The law is clear however that the reasonabtepés restraint clause is to be determined atithe the
contract was entered into [authorities cited]. &ty under s 8 lllegal Contracts Act the powernwmdify a
covenant is expressly related to that which wowdgstehbeen reasonable at the time the contract waseen
into.”

The court also referred to the onus being on tipelégnt to show that the restraint was reasonable.

There are numerous examples of cases in whichetitsonableness of a restraint have been assessed
with reference to the various aspects of the rgsti question, particularly the geographical seop

the duration, and the nature of the activities tocl the restraint purportedly applies. One such
example, cited in submissions, was a decision efEmployment Court if€ain v Turners and
GrowersFresh Limited [1998] 2 ERNZ 314.

| set out the following extract from thleurners and Growers decision because it also constitutes
guidance as to what can be done when a restrafouigl not to be reasonable. It addresses the
powers available under the lllegal Contracts Act@9vhich are made available to the Authority
under s 162 of the Employment Relations Act:

“As is common ground, a covenant in restraint afl&r is void and unenforceable unless proved tedsonable.
If it is not proved to be reasonable it rendersehére contract illegal, not just the particulapysion that is
objected to. This is because s 3 of the lllegaht@amts Act 1970 defines an illegal contract aduiding a
contract which contains an illegal provision whethigat provision is severable or not. Then s @haf Act
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provides that illegal contracts are to be of nee&ffand no person should become entitled to anpepty
(defined as including money) under a dispositiordeny or pursuant to any such contract. This isdver
subject to the provisions of the Act and of anyeotAct. One of these is an express provision dgaliith
restraints of trade in s 8 giving the Court a ramfeoptions enabling it either to delete the ohifmwble
provision, modify it so as to render it reasonalde,to decline to enforce the contract if the deletor
modification of the objectionable provision would alter the bargain between the parties that itldvdoe
unreasonable to allow the contract to stand.” (p IBes 8 — 22)

NZOP accepted that restraint of trade clauses pl@ment agreements are prima facie unlawful,
but submitted that clause 20 should be upheld ¢oetktent that Boise Cascade could show the
clause was reasonably necessary for it to protsctrade secrets and trade connections. |
understand these two things as identifying the neatii the proprietary interests NZOP seeks to
have protected. However the evidence also sughésae NZOP claimed a proprietary interest in a
broader category of confidential information andpproach the matter on that basis. | do not
understand the law in New Zealand to require tlaatfidential information, in the context of
whether there is a proprietary interest capablprofection, be at the level of a trade secret leefor
such protection can be claimed.

| begin with the restraint against working in ‘tbiice products business’ in New Zealand. On the
face of the matter WSL is within that category, thdt does not automatically mean it would be
reasonable to restrain Mr Howard from working thefe appropriate approach is to consider the
proprietary interests of NZOP’s that can reasonablyrotected in respect of WSL.

There was a great deal of discussion at the iryeggin meeting about market segmentation. That
discussion was useful in highlighting the way inieththe office products business operates in
general, as well as for illustrating that - whiteree companies operate within the category of office
products business - not all of them are likely pemte in such a way that a proprietary interest of
NZOP’s would be threatened if one of its employeent to work for one of them. Since the
application in the present case is expressly corckwith WSL, then on the basis of that evidence |
conclude that WSL'’s activities in the office prothkibusiness are sufficient to amount to a threat to
NZOP’s proprietary interests.

Another indication | gained from the evidence olldsathat NZOP’s present concerns have been
affected by the advent of a new owner, the percengcessity and inevitability of organisational
changes, and an associated potential for a weakeriits ability to compete fully at least in the
short term. Since the validity of cl 20.3 must determined as at the date the agreement was
entered into, then the need to protect NZOP’s petguty interests with reference to the company’s
current circumstances was clearly in the contenguiaif the parties. Mr Howard was aware of the
discussions concerning the detail of those chaag@ssenior management level, and | accept that
NZOP was entitled to protect that information.

This is not a case involving a specialised produrctprocess — instead NZOP and its direct
competitors purchase and have access to the sage oé office products from the same suppliers.
In general the products are made available atdaheegrice to purchasers, although it may be that
from time to time special arrangements are entered Thus the companies seek to distinguish
themselves from each other - and maximise thefitprothrough the efficiency of their distribution
systems and associated services, and through nmamgtdheir trade connections. There is also
scope for developing particular pricing arrangermest between NZOP and its customers.

Much of the detail which | have considered witherehce to how these things are done is subject to
the confidentiality orders attached to this deteation. However from that information |
conclude that:
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(@) NZOP has a proprietary interest in information abitsi distribution system, for which it is
entitled to seek protection. Similarly | regardcasfidential information details of the business
strategies underlying the system - as distinct frasre location data, ordering processes and
associated material which can be obtained quitdyeass well as information identifying
strengths and weaknesses as the company seesanthatcan or will be done about those, and
financial information about the cost of the system.

(b) NZOP has a proprietary interest in information abtsupricing system, which it is also entitled
to protect. Even if, in general, it purchases pobau close to the same price as its competitors
and is subject to the same price fluctuations, & Bhrapnel market report named ‘the New
Zealand Office Products Market 2001 — 2003’ shdwed tonsumers rated competitive pricing
very highly when selecting a dealer, although amcyr reliability and availability of product
tended to be of more importance to customers wghdr numbers of employees. If the ability
to price in a competitive way is confined, thenomfation about the limits on a particular
company’s ability to do so includes informationttisaconfidential. Discounting forms a part of
this, and the method used in setting and detergridiacounts must also include confidential
information. Mr Wafer's evidence was that BoisesGale uses 13 methodologies to arrive at a
cost price, that such information has limited diation within NZOP, but that Mr Howard was
privy to it. Again | distinguish information of i type from mere knowledge of actual prices
and discounts once these have been set and cadulsince that information, too, is easily
obtainable.

(c) I accept also that NZOP has a proprietary intaregs business connections. The nature of that
interest is usefully illustrated by the judgmenttbé& Privy Council inStenhouse Australia
Limited v Phillips [1974] AC 391, where the Privy Council commentealt tim order to obtain
and retain business it is necessary to cultivate arcumulate knowledge of the client’s
requirements so as to be able to offer attracterens (p 401 A — B). The Privy Council
commented further that to develop this might beralterm affair — that is a matter to which |
return in assessing the reasonableness of thehlesfgMr Howards’ restraint. Evidence
concerning one of the ways in which senior managena¢ NZOP went about obtaining
knowledge of its clients was contained in a reaufrd visit to clients in the Nelson region and
of the resulting. On that occasion Mr Howard waspresent, but he was to receive the report.
He played a key role in determining how such infation was to be acted upon, as well as
being expected to build up his own profiles of migehe approached himself.

Further to the right to protect business connesti@m 19 July 2001 Mr Howard’s solicitors filed

written undertakings of Mr Howard, dated 16 JulyO20 The undertakings were that, without
prejudice to his right to challenge the validityaduse 20.3, for the period of six months from the
date of termination of his employment Mr Howard Webuoot solicit or seek to obtain the business
of NZOP customers with whom he dealt or whose tr@d®imstances he had knowledge of. The
point of view underlying the undertakings was thatHoward did not (at least in the immediate

future) expect to be approaching his former custenre his new position at WSL in any event.

NZOP did not find the undertakings to be adequate.

Mr Howard's view of his likely level of contact viatformer customers does not take into account
the fact that he had access to a considerably watgge of information about NZOP’s customers,
not to mention other sensitive information, in didai to his personal contacts. Much of this came
to his knowledge during March — May 2001, and imtmuch of that information was discussed
with senior managers including Mr Howard at presgons on 3, 4 and 5 April 2001. The
information is summarised in a document entitle@WNZealand Market Strategy April 2001’,
which is also subject to the confidentiality ordétsave made. As well as market strategy itself,
presentations covered aspects of restructuringngirand financial matters. The question is not
whether Mr Howard could or would disclose this im@tion, it is whether the information by its
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nature amounts to something NZOP is reasonablylexhtto protect by seeking to enforce a
restraint of trade. | find that it does.

Since the present employment relationship problamarisen out of Mr Howard’s employment by
WSL, rather than raising a more general questiayuathe range of Mr Howard’'s employment
choices, | do not believe the resolution of thebpgm would be assisted by assessing whether the
geographical restraint contained in clause 20r8asonable.

It is however, necessary to assess the reasonabl@fidghe length of the restraint. Whether a
restraint period of six months is reasonable ditl land itself easily to objective measurement.
NZOP took the view that, if anything, it needs ader period of protection than that, while Mr
Howard’s undertaking refers to a period of six nfsnbut with a more limited restraint on the
activities he can be involved in during that period

If 1 grant the relief NZOP seeks, that will haveisas implications for Mr Howard’s employment
relationship with WSL. As a matter of public pgliMr Howard has a right to choose where he
works, and he has chosen to work at WSL. Howaveloing so he has disregarded the restraint of
trade in his agreement with NZOP, and if that lthseeese consequences then they are in part of his
own making. In addition his career background netsone that suggested his options for suitable
employment on leaving NZOP would be substantiallynét completely curtailed should the
restraint be enforced against him. On the contfa@ywas employed at NZOP for less than a year
and he had no previous background in the officepkegindustry. Instead he has shown himself to
be highly skilled in the area of new business dgwalent, and his CV indicates it was open to him
to seek employment at an appropriate level outsite office supplies industry. In those
circumstances | place less weight on the limitiffga of a restraint on his right to work than |
might otherwise have done.

Looking at the period of restraint overall, | ant persuaded that a period of restraint of six menth

is reasonable in respect of NZOP’s wish to protiscbusiness connections in general, although it
seems to be accepted that a six month period somnaéle in respect of customers with whom Mr

Howard had direct dealings or had direct knowledge.

However the second main interest to be taken iot@unt concerns confidential information, and
the reasonableness of a six-month restraint inrdggdect must also be addressed. Counsel for Mr
Howard relied on the existence in the employmemeegent of a confidentiality provision, and
said that provision provides all the protectionttisanecessary. Clause 20.1 expressly prevents Mr
Howard from using, applying or otherwise exploitihg benefit of any confidential information for
personal gain or the advantage of any other pefsampor corporation. It does not contain a time
limit.

Counsel referred in support to a decision of theplegyment Court inDillon v Chep Handling
Systems Limited [1995] 2 ERNZ 282, in which Judge Finnigan coneldidhe relevant restraint
was unreasonable in its entirety, and commentet aheonfidentiality clause and a conflict of
interest clause elsewhere in the contract wereicgft to protect the company’s interests.
However the court in that case considered thatdleyant market was a new one, was expanding,
and there was room in it for Chep Handling Systemd the company for whom Mr Dillon was
proposing to work. That is not the kind of marketwhich NZOP and WSL are operating, so
different considerations apply.

Bearing this in mind, | accept that NZOP’s intenesits confidential information is entitled to the
protection it seeks to enforce under cl 20.3. |dvahg my express questioning on the matter,
however, | am left unpersuaded that a six-monthoders necessary. Balancing all of the
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considerations | have mentioned, and taking intmact that NZOP has obtained some protection
from placing Mr Howard on garden leave on receiphie resignation, | conclude that a period of
restraint of four months from 8 June 2001 is reabts The restraint is amended accordingly.

Deter mination
With reference to the questions asked of me by NA@Btermine that:

(a) clause 20.3 of the individual employment agreentmttveen the parties is enforceable in a
modified form. Because of the facts of this casay nothing about the geographical restraint
and make no finding on whether the restraint issasonable in that respect, but otherwise |
reduce the length of time for which the restrasn¢mforceable from six months to four.

(b) should Mr Howard actually commence employment WitSL before the expiry of that period,
he will be doing so in breach of cl 20.4

For the avoidance of doubt, | have also takenastmount that Mr Howard has said he will abide by
the undertaking he has given in respect of his fmumer customers at NZOP, or those about which
he had direct knowledge, regardless of the outcofrthis case. This determination rests on the
assumption he will do so.

Costs
Costs are reserved.

The parties are invited to agree on the matter flebras. If they are unable to do so they shalehav
14 days from the date of this determination in \Whi file and serve memoranda on the matter. If
either wishes to respond to anything in the mensuanof the other, there shall be a further three
working days from the date of receipt of the relfev@memorandum in which to file and serve such

reply.

R A Monaghan
Member, Employment Relations Authority



