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DETERMINATION OF THE AUTHORITY

The Employment Relationship Problem

Mr Hutchings claims that he was unjustifiably disegd from his employment at Kohunu Farm
(“Kohunu”), effective from 26 October 2001. Mr Hhiogs does not claim that his dismissal was of
a summary nature, or on notice, but rather he dairat his departure from his employment at
Kohunu was in effect, a constructive dismissal.Hilitchings seeks to be paid the actual loss of
wages incurred because he did not work out theedgerm of the employment agreement. He also
seeks to be awarded compensation, of a sum toteerdeed by the Authority, and costs.

Factual Background

In the Spring of 2000, Mr and Mrs Wills (“the Wiljdecided that they wanted some time away
from their farm in order to pursue a differentdifide. Mr Wills has a business degree and it seems
that he was considering other possible optionarmihg at some time in the future. The Wills
decided to employ a “relieving” farm manager fotegtst a year and possibly longer. Mr Hutchings
was engaged in that role assisted by his wife, istisdichings.

A written employment agreement was entered ine ptirties being Graham & Karianne Wills and
Alec and Susan Hutchings. The period of employrserins to have been for 18 months, although
the agreement is somewhat ambiguous in that ieHgdiaranteed” period of one year from 1 May
2001 to 1 May 2002, but with a provision that itltbextend to 30 December 2002, but also may
be terminated earlier than the latter date, with months’ wagestd be paid after leaving

Mr Wills appears to be a very careful planner aradtens were set out very clearly as to his
expectations concerning the management of the ifahis absence. While Mr Hutchings was to be
the manager, the employment agreement providedéhaould bereporting to and taking directions
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from supervisor, Mark SpencéMr Spencer had previously owned part of the faorhad some
knowledge of its characteristics. Also, Mr Brianl\/iGraham Wills’ father, who had farmed the
property for many years, prior to his son takingmwas, as Graham Wills put‘ito be my eyes
regarding pasture and stock conditions and givetiged advice to Ale¢,as well as doing some general
farm work from time to time.

It was also the role of Mr Spencer to pay the fagoounts and ensure that the farm was
progressing to expectations. He was to report t@kétham Wills on a monthly basis. A shepherd,
Mr Glen Robinson, was also employed to assist Michings. Mr Wills says that he alsspént
hours with Alec on the farm explaining my grazieghniques and rotations of stdtkr Wills also left
written instructions as to how the grazing of stebkuld be managed over the next year.
Subsequently, Mrs Hutchings compiled a computeegerd and detailed grazing plan which set
out where stock should be moved to at particutaes and how long they should grazed on each
area of the farm. Mr Wills said that the grazingrphad been proven over a number of years taking
into account the capacity of respective areasefdhm and seasonal fluctuations. | gained the
impression that the plan had to be followed clogelgrder to ensure that both pasture and stock
were managed to get the best from both. Mr Wik® ahade suitable arrangements for cheaper toll
calls to Norway, arranged internet access and ltamtament scanner at the farm and in Norway.
Mr Wills says that Mr Hutchings was to follow albblgcies and instructions as he had advised and
that Mr Hutchings was to make phone contact at lasry two weeks, or more frequently, if he
was uncertain of anything.

Mr Hutchings says that while he was happy to takéhe position he had two initial doubts. Firstly
he was concerned that the Wills would return toféinen earlier than planned, and secondiyhat
there were too many people at the top of the lattdanswer to when ever any seasonal variatioheo t
grazing plan was deemed to be necessary.”

12 May to 2 August 2001
The Wills left for Norway on 12 May 2001 and evengoat that time appeared to quite satisfied that
the arrangements that had been put in place wereamate.

However, Mr Wills became concerned, as six weekst g without any phone calls from Mr
Hutchings. Mr Wills said that he had to initiate tiirst phone contact. Mr Wills says that he was
concerned about this early lack of telephone comabte expected that Mr Hutchings would have
initially had numerous questions as to the ovdéaath management techniques that he had left in
place. On the other hand, Mr Hutchings made som&acbby e-mail and he says that he did not
want to bother Mr Wills unnecessarily as he fedtttverything was going along fine. Mr
Hutchings also says that he had built up a goatiogiship with Brian Wills and Mark Spencer and
that they were able to assist him with any quehas he had.

However, the evidence of Mr Brian Wills was thata46 June 2001, he had some concerns about
how Mr Hutchings was implementing the grazing dlamnthe farm. Mr Wills said that:I'had a

tactful discussion with Alec as to how Graham wdritee country grazed with the cows and was promptly
told “I don’t need your explanations. | know alleath managementNonetheless, Mr Wills says that he
made some suggestions about what should be dorgand to grazing arrangements. It was the
further evidence of Mr Wills, that in July there meclear indications of departures from the grazing
plan.

Mr Hutchings says that he spoke to Mr Graham VWifighe phone about five weeks after the Wills
had left the farm. He said that: “I found his manaleupt and his questioning of my actions offensive.
He did not appear to listen to any suggestionglitbanake and was direct in authorising stock maarmm
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without being able to view the stock or feed ofisti@ally evaluate the effects of the weather tral
exceptionally harsh wintér

An inspection of the e-mail communications betwktrHutchings and Mr Wills shows that while
there was a very directive approach being takeMbWills in regard to how Mr Hutchings should
be managing stock and pasture, an e-mail datedl22001 concludes with Mr Wills saying:

“We hope you don't take this criticism too negatyydlut | think it is important these points areseal
sooner rather than later. Our hopes and expecsatibthis letter is more emphasis on forward plagrand
understanding of the whole operation. In my bobkf's what management is. If in any doubt about
anything, call me.”

However, by 28 July 2001, on the basis of a refporh Mr Spencer and discussions with his father,
Mr Wills had an entirely different view and cametie conclusion that a crisis was looming in
regard to the management of the bull blocks orfaira and the associated future feeding
requirements for the bulls. Mr Wills said thaThfs combined with the ongoing communication
problems we were having, made me decide | needgd tkmme immediately to get these issues resolved.”
Mr Wills left Norway for New Zealand on 30 July aadived at the farm on 2 August 2001. Until
the latter date, the Hutchings were unaware thaéWls intended to, or had, returned home.

3 August to 16 August 2001

On 3 August a meeting took place and Mr Wills awgti his concerns. The perspective of Mr and

Mrs Hutchings was thattfe meeting felt like an interrogatidrit seems that there were continuing

discussions about how the farm should be managedlVils says that: The conclusions we reached

from these meetings and my observations were:

(@) Neither Alec nor | was confident Alec would be atdeun the farm to my policies over the summer
months;

(b) Alec does not want to communicate with me in Norway stated he would rather communicate with
a supervisor on the farm.”

While the overall detail of exactly what was bedigcussed between the parties is a little unclear,
what is certain is that Mr Wills decided that heuldbreturn home to manage the farm for the
summer period beginning 1 December 2001. In thentitaa, Mr Brian Wills was to replace Mr
Spencer as the supervisor as the latter couldngeldbe afforded. Graham Wills would issue his
instructions for Mr Hutchings via Brian Wills ankase instructions would be more detailed and
also in smaller portions. This put matters in aejdifferent perspective for Mr and Mrs Hutchings
as now the agreement that they had entered inke dteginning of the relationship, was, in their
view, being reflected in a different light and thegre unhappy about that.

A meeting took place on 12 August and it seemsttieae were was some straight talking. Mr and
Mrs Hutchings say that they lost trust and confateim the Wills but were still prepared to work at
maintaining an amicable relationship. In the evéntas agreed that a reasonable solution would
be for the parties to enter into a new employmgné@ment that would reflect the changes that
were to take place and Mrs Hutchings duly put togea draft document.

The preface or introduction to the document sttitats
“This document replaces the former agreement thsibleen restructured by mutual agreement to
honour the previous commitment and maintain an alphécrelationship for the following reasons:
Graham has concerns about Alec’s ability to mamagig the summer period.
Alec has conceded that Graham’s conviction to lagigg management systems is ao intent that it
may be difficult to meet his requirements.

The parties agree that no disputes will be lodgitld the Employment Court based on the former
agreement.”



4

The draft agreement went on to set out the peri@mnployment as being from 1 August 2001 to
30 June 2002.

Mr Wills took a copy of the draft agreement backmrway with him to discuss with Mrs Wills.
Mr Wills says that he returned to Norway on 16 Astg2001, happy that the farm would now be
operating to his programme and that they were gtmngake the most of the remaining time in
Norway.

17 August to 26 October 2001

It transpired that upon further consideration, maitparty were happy with the proposed new
agreement and hence it never came into force. Melests, Mr and Mrs Hutchings say that the
following weeks went by quite smoothly and thataBrwills visited about twice each week with
his written instructions and amicable discussiocuoed.

However, Brian Wills had a quite different perspeebf things and said that:

“Eventually | had to report to Graham that despiteefforts | felt | was achieving little. Things vee
proceeding much as before, jobs were not being tone instruction and after 49 years of farming gust
recently retired | did not really need this. | fmmhstantly kept my concerns to Graham very limasd
didn’t want to disrupt his Norwegian experiencewdwger it had become obvious that the farm could not
continue to achieve targets with Alec’s attitudd aput.”

Upon hearing of his father's concerns, Graham Wiliste to Mr Hutchings on 10 September 2001,
expressing his displeasure about the turn of eyerdisiding his unhappiness about the stock
management and the lack of progress in regard iotemance work. Mr Wills conveyed that:
“To summarise, there needs to be more happeningamgening on time! | have put in place
weekly supervision yet even this does not seenetertough. | am left wondering what else | can
do to achieve the performance that | describeldeabutset is required. As | have said before, this
farm is supporting a high debt servicing cost,ghitabour cost, plus we want a return on
investment and progress made on maintenance.
I have reluctantly come to the conclusion, thaddhieve this the farm needs daily supervision.
Obviously I can not afford this and never thoughtould be necessary. However, it seems it is, so
we will be returning home by the end of the month.
We are extremely disappointed that our Norwegigedrnce has been cut short. However, we
have always taken the attitude that we are in fagrto make money, not for the lifestyle, so the
farm must come first.
We will work out the details of how the new arramgt will work when we return.”

The Wills duly returned from Norway on or aboutS@tember 2001. A meeting took place at the
farm on 3 October 2001. There was some discussiontavhat was to occur now that the Wills
were back, including the possible redundancy oftiepherds position, housing arrangements and
the financial position of the business. The evidesttows that there was some tension between the
parties. This appears to have been anticipatedtashiad sought legal advice. Mr Wills says that
the attitude of Mr and Mrs Hutchings wagly aggressive and uncooperative. They told ug el
mediation booked for mid-October and refused tio ahlout the job In the event, there does not appear
to have been anything conclusive arrived at thgt da

A further, and apparently tense meeting, took ptactd October. The discussion appears to have
centered around the perceived shortcomings of Mcling’'s management of the farm and some
personal attacks all round seemed to have occurredevidence of Mr Wills is that Mr Hutchings
concluded the meeting by statirigdo not want to work for you any more but | amot leaving empty
handed’” However, Mr Wills says that he was still conveacthat Mr Hutchings could do the job if
he chose to apply himself.
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The next day, Mr Wills clarified some matters ash® continued employment of Mr and Mrs
Hutchings, by way of a written summary. Accordinghie summary, Mr Hutchings would continue
to manage the farm but now under the supervisiddraham Wills and that he would also be
available for major work that may occur on the falnis unclear just how Mr Wills intended to
occupy himself on a day to day basis. Howeverpfiezall evidence was that he was also uncertain
as to whether Mr Hutchings intended to continue/éok for him.

Furthermore, Mr Wills says thatAfter considering Alec’s responses at the 4 Octobegting we
concluded that Alec’s main problem with followingstructions was his arrogant attitude. Given tttitude
we felt that encouragement and constructive csiticivere no longer an option so we decided thabihe
option was to issue a formal warning. We hopedilasld force Alec to take my instructions seriously
continued to give Alec weekly instructions as Bt been doing

A written warning was issued to Mr Hutchings on &dber 2001. Curiously, while the warning is
addressed to both Mr and Mrs Hutchings, and thagavrovision for both of them to sign that
they had received it, it seems that it was direstddly at Mr Hutchings as there was no criticidm o
Mrs Hutchings.

The warning concludes:

“As you have refused to give me any explanatiorsfemm what | have seen, our view that we expregssed
the letter of 10 September still stands. That tsviGusly there has been very poor time manageradoty
work rate or simply less hours done than | was etipg and paying for. Or perhaps a combinationliof a
three.

The conclusion we have reached from this meetitiggisyou have to give more attention to written
instructions and follow them accurately and on tiffias is critical for the business to met its &tsgand
achieve budget.

This is the second meeting we have had regardstguictions not being followed. We cannot affordhawve
any reoccurrence of these problems.

This is a written warning in regard to your perfamae, particularly your ability to follow instruotis and
manage/prioritise tasks. You are informed thatp@tigon of this poor performance may lead to aapth
warning and a second repetition to termination.”

The evidence of Mr and Mrs Hutchings was that tthelynot know that this was a warning and that
Mr Hutchings unwittingly signed that he had recédivie While | find that the construction and
delivery of the warning was somewhat less tharstsattiory, | fail to see how Mr Hutchings could
not have fully understood that he was receivingaanimg and why he was receiving it

The parties attended a mediation meeting on 18k@ctout nothing appears to have been achieved
by that. Mr Hutchings injured his eye and was ak $#ave from 18 October but Mrs Hutchings
continued to assist with some farm work in the @0 — 24 October. She says that during this
time she conceded and agreed ti#d¢ would not be able to work amicably with Graham

Indeed, the Hutchings concluded that they woulddesnd on 24 October wrote out their
resignation which was delivered to the Wills thetraay. The resignation concludes:

“In order to move on with our lives and leave thigleasant experience behind us, we shall be figalp
on Friday 28 Oct and moving out by the end of the month.”

The Mattersfor Deter mination

Mr Hutchings claims that his resignation was ireeff a constructive dismissal. He says that he
believes that he was forced out of his positiorraployment and therefore effectively dismissed.
He further says that he was accused of incompetamtaevas issued with an unjustified and
unacceptable warning and that his managerial raketaken from him.



Therefore the primary matter for determination fgether the resignation of Mr Hutchings should
simply be seen as just that, or was there indemmhstructive dismissal as alleged. In deciding that
guestion, the first step is to identify just whaé term “constructive dismissal” means in legal
terms.

The Legal Framework

There is considerable precedent in the area oftieative dismissal, but for the purposes of this

case, there are two cases that have particulaicapph. InAuckland Shop Employees Union v

Woolworths (NZ) Ltd [1985] ACJ 963, the Court of Appeal set out the following thrbat non-

exhaustive, categories that may constitute a aectste dismissal:

(&) Where an employee gives a worker an option of nasggor being dismissed.

(b) Where an employer has followed a course of congitbtthe deliberate and dominant
purpose of coercing a worker to resign.

(c) Where a breach of duty by the employer leads an@me to resign.

It seems that Mr Hutchings is claiming that theosecand/or the third category applies.

That then leads us to a later Court of Appeal dacjg\uckland Electric Powerboard v Auckland
Provincial District Local Authorities Officers [UOW [1994] 1 ERNZ 168 at p.172, where the
Court had this to say:

“In such a case as this we consider that thertstvant question is whether the resignation has
been caused by a breach of duty on the part adrtipdoyer. To determine that question all the
circumstances of the resignation have to be exainimg merely of course the terms of the
notice or other communication whereby the empldeetendered the resignation. If that
guestion of causation is answered in the affirngatilie next question is whether the breach of
duty by the employer was of sufficient seriousrtessake it reasonably foreseeable by the
employer that the employee would not be preparedoiti under the conditions prevailing: in
other words, whether a substantial risk of resignatas reasonably foreseeable, having regard
to the seriousness of the breach. As to the datias employer, there are a number potentially
relevant in this field. How some should be defipeekcisely is a matter no doubt still open to
debate.............. But in our view it can now be safeidsn New Zealand law that one
relevant implied term is that stated in the judghadrthe Employment Appeal Tribunal,
delivered by Browne-Wilkinson J, MWoodsv WM Car Services (Peterborough) Ltd quoted in
the Auckland Shop Employees case. As the Judge put it:

“In our view it is clearly established that theréniplied in a contract of employment a term that th
employers will not, without reasonable and proparse, conduct themselves in a manner calculated or
likely to destroy the relationship of confidencaween employer and employe@ourtaulds Northern
Textiles Ltd v Andrew [1970] IRLR 84. To constitute a breach of this iraglterm it is not necessary to
show that the employer intended any repudiatiothefcontract; the tribunal’s function is to looktla¢
employer’s conduct as a whole and determine whétlesuch that its effect, judged reasonably and
sensibly, is such that the employee cannot be éxpec put up withit ......................

| then ask: Was the resignation of Mr Hutchingssealiby a breach of duty on the part of his
employer, and/or was the employer’s conduct, ab@ey such that Mr Hutchings could not be
expected to put up with it ?

That then takes me to an examination of the empkgenduct towards Mr Hutchings, and in
order to do that, | have summarised the key ewesfsllows:

1.  Mr Hutchings was employed as a relieving farm manamder the supervision of firstly, Mr
Spencer, and then Mr Brian Wills, but always, urttlerfinal and absolute control of Mr
Graham Wills. Graham Wills had such concerns ablmitnanagement performance of Mr
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Hutchings, that in early August 2001, he returnmedifNorway to put things to rights. Upon
returning to Norway on 16 August, the parties appeaat least on the surface, to be back on
track again, albeit it is clear there was still goamfinished business for all concerned.

2. By 10 September 2001, such was the view of botarBand Graham Wills, as to the
performance of Mr Hutchings, and the overall conseges for the farm as a business, that
Mr and Mrs Wills and their family returned from Neaty.

3. Several terse meetings took place between theepafithe general subject matter of those
meetings was the performance of Mr Hutchings asdhility or inability to manage the farm
as required by Graham Wills.There is a common eneoigw by each party as to the what
happened at those meetings, but there is a qdiiezadit perspective of what the true agenda
was. From the perspective of the Wills, they werkappy that they had been required to give
up their plans to be away for at least a year temeatithe lack of acceptable performance on
thre part of Mr Hutchings. On the other hand, teespective of Mr and Mrs Hutchings was
that Mr Wills was being unreasonable in regardisoreéquirements and that Mr Hutchings
was quite capable of managing the farm and thahbald have been left to do so.

4.  Mr Wills was dissatisfied, not only with the penfieance of Mr Hutchings but also with his
attitude and the lack of acknowledgement on thegdfavir Hutchings, that he was in any way
at fault, and that things would improve. As a resdr Hutchings was issued with a written
warning,

5. Atthat point, and probably earlier, both partiesl [probably lost trust and confidence in each
other and the relationship was more probably tla@nimetrievable, despite the evidence
given by Mr Wills to the effect that he believeatiMr Hutchings was capable of making
things work if he put his mind to it.

While it could said that Mr Wills was an exactingdaforceful employer, with high expectations as
to how the farm should be managed, he was entillé@ve those expectations. As he said, the farm
is a business, and has to be run effectively aficlezftly in order for it to be viable. Mr Wills nake

it clear to Mr Hutchings what his expectations wamne as far as he was concerned, Mr Hutchings
failed to meet the necessary requirements. Thare doubt that Mr Hutchings had a quite different
view as to how the farm should be managed, andaseprepared to defend his position vigorously.
Perhaps his methods may have been acceptabletteeaemployer, but that is not the point. The
requirements of Mr Wills were for the farm to bermaged as he would have done himself and |
find that there was nothing unfair or unreasonableut that. In any event, it is not for the Autkyri
to be the judge of what is or what is not reasomédoriming practice, that is the role of the
employer. It only falls to the Authority to examittee fairness and reasonableness of the
employer’s actions towards Mr Hutchings and whetrerot those actions led to a breach of Mr
Hutchings employment contract, to the extent tietésignation was converted into a constructive
dismissal, or alternatively, the conduct of Mr Wijlas a whole, was such that Mr Hutchings could
not be expected to put up with it.

The main thrust of Mr Hutchings argument that ksgnation was a constructive dismissal seems
to be, that because Mr Wills came home to supethiséarm himself, the result of that was that Mr
Hutchings was “demoted” and would no longer hagerble as a farm manager and hence his
employment agreement was so substantially chanigatthe original agreement had been
effectively repudiated.

| do not find that to be so. Had Mr Hutchings chroseaccept the requirements of Mr Wills, it
seems to me he could have continued with the ddgyananagement of the farm whilst under the
supervision of Mr Wills. There was no reductiorinmome or other conditions of employment,



8

albeit | accept that the Wills took back the oviecahtrol of day to day expenditure, but that was
not unreasonable given the overall circumstances.

The Wills had a clear view of how their farm shoblEimanaged and they were entitled to have it
managed in the manner that they required, provithagMr Hutchings was not treated unfairly or
unreasonably in the process and that his employagreement remained substantially as agreed.
Perhaps one can understand that Mr Hutchings mag/ flett that he was losing some autonomy
because of the return of Mr Wills, but that ovelsohe fact that Mr Hutchings was at all times
during his employment at Kohunu Farm, under thesugpion of someone, including final
accountability to Mr Wills in Norway, so it can lily be said that being under continuing
supervision was anything new.

It seems to me, that unfortunately, part of theéofmm here was two strong-willed and independent
individuals who had their own views of how the fashould be managed. | think that Mr Peebles,
in giving his closing submissions, may have enckpsd the situation when he said, that with the
return of Mr Wills, Mr Hutchings was no longer ttiep dog” on the farm and it seems that this
was something that Mr Hutchings was unable to acéepthermore, Mr Hutchings does not
appear to have accepted that his farm managemeningatisfactory. Had it not been so, the Wills
would undoubtedly have happily remained in Norwag Eeft him to manage the farm as originally
agreed.

Deter mination of the Authority

| find that the resignation of Mr Hutchings was aatonstructive dismissal, hence he does not have
a personal grievance and the remedies that he aezk®t available to him.

Costs

Costs are reserved and | would ask that the paatiespt to reach an agreement upon that issue if
they can, taking into account the usual award®sfscissued by the Authority in similar
circumstances. In the event that a resolution igpnosesible, Mr and Mrs Wills are invited to file
submissions with the Authority, and copy to Mr Hhitgs, within 14 days of the date of this
determination. Mr Hutchings will have a further ddys to respond to the Authority and copy to Mr
and Mrs Wills.

Ken Anderson
Member
Employment Relations Authority



