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Employment Relationship Problem

[1] By a statement signed on 7 December and redaivéhe Employment Relations Authority
on 9 December 2002, the New Zealand AmalgamatednEagng, Printing & Manufacturing
Union Inc ("EPMU”) has asked the Authority to res®la problem about the way employees are
being made redundant at the Kinleith Mill operadbgdCarter Holt Harvey Limited (“CHH”). On

9 December 2002 the employer began notifying 3thefwaged production workers employed at
the Mill that they were to be made redundant. HRost of those employees the periods of notice
given to them will expire on or after 17 Januar@20 In total there are presently about 300 waged
production employees at the Mill.

[2] As requested by EPMU, the investigation of greblem by the Authority has been carried

out as a matter of urgency. The same applieh¢ostibsequent consideration given by the
Authority to this determination and the issue ofatthe parties. As the day-long investigation

meeting held last week will be fresh in the mindidhee parties and their representatives, | have
aimed to condense this determination to the basentisls necessary to enable the union (including
its affected members) and the company to know wWetletermination is, how it affects them and

why it has been made.

[3] EPMU states that its problem lies with the wal§H has gone about selecting the employees
who have been declared redundant. The union camspillaat the employer has breached statutory
obligations to deal in good faith which are foundsi4 of the Employment Relations Act 2000, and
contractual obligations which are set out in mateprovisions of the individual employment
agreements applicable to production workers atetimiMill.



[4] CHH has provided a detailed response to thélpro as presented by EPMU. The employer
denies acting unlawfully at all in the way it hadested employees for redundancy. It says it has
complied with the Act and the employment agreements that the redundancies are able to be
justified.

[5] On 21 August 2002 and other times the uniom tihle employer it was premature for the
company to be asking production employees to takeip any selection process. Instead EPMU
wanted to bargain with CHH over the restructuringposals themselves. The employer disagreed
that bargaining was appropriate and continued wiginogramme of assessment of employees, as a
basis of selection for redundancy. Although femdd the production employees the opportunity to
participate, only 10 out of 300 employees took parthe assessment programme because of the
stance of their union on bargaining. HoweveMEPdoes not seek any orders in relation to the
conduct of the prolonged bargaining for a new cbiNe agreement to cover production employees
and others at the Mill.

[6] EPMU has made it clear from the outset in ttase that its problem does not now lie with the
restructuring of maintenance work at the Kinleithll Mr with the need for there to be redundancy
among waged production employees generally at Wit There is no challenge to the
genuineness of the employers decision to make @éuption employees redundant. As the orders
sought by EPMU show, that is not where the problies Neither are the orders aimed at the
design or construction of the assessment methotindIfrom the evidence that the assessment
method used by CHH to select at least 33 of thedandant employees is not challengeable. The
evidence of Mr Dixon and Ms Sheard, the Sheffiethsultants retained by the employer,
convincingly supports the submission made by thepamy that the assessment method was
thoroughly developed and objective. Also, the vlagt method was applied to any individual
production employee has not been challenged. Athdu submitted by the company, the
application of the assessment method has beerodgorWhile most of the employees have not
participated in their own assessment carried odasathat is a choice they made after CHH had
given them a reasonable opportunity to take pdrt date therefore, in a situation of genuine
redundancy, a fair selection process has beeneajialirly.

[7] The contended employment relationship probldrkE®MU and its members however is that
the particular selection process used by CHH waseaby it in breach of statutory and contractual
rights of the union to be consulted by the emplppefore any decision about a selection method
was made. The union says it has been deprivateobpportunity to influence the employers
choice of a selection process. The problem ligh ¥he way in which individual production
employees have been selected as surplus to thewmght requirements of CHH. EPMU prefers
voluntary redundancy, which under the employmemnéagent is expressly one of the options for
selection required to be considered by CHH whensglbing under the relevant provisions.
Voluntary redundancy, to the extent it has so faerbconsidered by CHH, proved capable of
selecting some 12 employees in common with theeB3cted by assessment (a further three with
medical conditions have been deemed redundant lyainagreement).  The parties have tried
without success to cross-match the remaining HPMU rightly complains that whether or not
proper consultation will make any difference to timal determination of a selection method which
CHH is able to make, the union and its affected bens have a right to be consulted and are
entitled not to have their agreement breached &égthployer.

Orders sought by EPMU

[8] To resolve the problem, pursuant to s 137 ef Bmployment Relations Act the union seeks
orders of compliance against the employer, haviegallowing effect;



1. requiring CHH to meaningfully and in good faitlonsult with affected
employees and their unions about the selectionecdgms to be declared
redundant, and to do so within a period of not taas two days;

2. requiring CHH, in the event the company choosesocggss of selection
involving comparative assessments of employeegive all production
employees an opportunity to participate in the sssent process before
making any final selection of the employees to éelared redundant;

3. requiring CHH, while the above orders are carriat] to revoke or treat as
of no effect the notices of redundancy issued togesa production
employees.

[9] In considering this employment relationship lpeam and the formal statements made about it
by the parties, | have kept in mind the provisiohs 160(3) of the Act which enjoin the Authority
to concentrate on resolving the problem howevenay have been described by the parties. No
personal grievance has yet been brought to theolityhin the name of any employee who has
been given notice of termination by CHH for redumzlg but the likelihood that such claims will
be raised is strong and therefore the Authorityukhaas far as possible, try to deal broadly wiih t
problem and its causes to lessen the need forefupdldicial intervention at any level.

The statutory and contractual requirements for glatson

[10] In relation to statutory obligations, CHH hexcepted that at material times it was required by
s.4(4)(c) of the Employment Relations Act to cohsullgood faith. As observed recently by the
Court of Appeal inCarter Holt Harvey Ltd v National Distribution Union Inc., unreported, 25
September 2002, CA 22/02, “good faith connotes bign@penness and absence of ulterior purpose
or motivation” (at paragraph [55]).

[11] In relation to contractual obligations, | dotraccept that when CHH agreed on 10 September
2002 to a request made by EPMU for “meaningful aiaon” about the proposed restructuring of
production positions, the company was not boundetfeer to comply with clauses 7 and 50 of the
employment agreement when consulting. AlthoughEmployment Court decision of 30 August
2002 had stopped short of making orders against @H#Elation to production at the Mill, that was
because the Court held that the focus of the catwebit had been on maintenance rather than
production. But it does not follow that the coltation subsequently entered into voluntarily was
free of any legal constraints as to the form andtextt of the discussions. Although CHH
“volunteered” to consult it seems likely the comp&ad carefully weighed up the chances that if it
did not accede to the unions request for consattdtiere would be further orders sought, exposing
the employer to a real risk that remedies wouldjtaated on a similar basis to those given by the
Court on 30 August. | regard it as implicit inetlvoluntary agreement to consult, that the
provisions of the employment agreement at clausasd/50 would be applicable — | note that the
company readily confined itself to the 14 day cdtagion period under clause 50.4.1, and Mr King
said in his letter of 10 September 2002 that thapamy would discuss whether options other than
compulsory redundancies were appropriate. He egtlibe language of clause 50.4.2 of the
employment agreements which the company must legagded itself as bound by.

[12] Clauses 7 and 50.4.2 required CHH to medullygconsult over the selection method to be
used for redundancy. Although the latter provisspeaks of “discussion” rather than consultation,
nothing seems to turn on this. The Court regatdedneaning of these expressions as the same in
its wording of the second direction given at pagefthe 30 August judgment. Further, at
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para [155], the Court held that “meaningful coratidin” is more than bare consultation, as it
contemplates the parties getting closer to makimgl flecisions or reaching agreement than more
conventional consultation. It is also impliaibm clause 50.4.2 that the consultative discussions
are to be held with a view to reaching agreementit fis when “agreement cannot be reached” that
the employer is expressly able to finally deciderup method of selection. The employer is then
required to notify in writing the employees to beckhred redundant, giving them at least one
month’s notice. In these respects the standamb$ultation required in this case is a higher one
than may be present in others.

[13] Other general principles that apply to coretidin are set out iWelington International
Airport v Air New Zealand Ltd [1993] 1 NZLR 671, a decision of the Court of ApbeaThey
include a requirement for genuine effort to be mémleccommodate the views of those being
consulted, so that consultation is a reality andanoharade. Also, there is a requirement that th
party obliged to consult, while entitled to havevarking plan already in mind, must keep its mind
open and be ready to change and even start afrésfurther principle is that consulting involvas
statement of a proposal not yet finally decided nyplistening to what others have to say,
considering their responses, and then deciding whiabe done.

Focus of investigation

[14] A major issue for determination in this casewhether CHH predetermined the method of
selecting employees for redundancy. The wordsaations of the employer, as an indication of
its state of mind, are to be examined in the lightthe statutory, contractual and other legal
requirements for consultation mentioned abovelhere is also an issue as to whether CHH failed
to allow the production employees an opportunitypaaticipate in their assessment carried out by
the employer. Further, there is an issue ashietlver CHH mislead the union over the purposes of
the assessment programme it had commenced. nothér important issue arises clearly from the
statement of problem and the evidence as to whéitkezmployer, upon request from the union and
before making any final selection of redundant eipgés, should have allowed the production
employees who had been assessed an opportundgrothe results of the assessment and to raise
with the employer anything about the correctnesacouracy of those results as they applied to the
individual. CHH offered access to only limited anmnation and then only to those very few who
had taken part in the assessment process. The asl®ed the employer to give employees the
results of assessments and the opportunity fortimpa those before any final determination was
made. This request was rejected on 3 December BP®e employer which then decided to use
its assessment and selection process as the lyasisidh production employees would be selected
for redundancy. The view of CHH is that the emplesy who have been declared redundant are
able now, during the notice period or afterwardspltain the assessment data and use it if they
wish as a basis for challenging their dismissals.

Consultation over selection process

[15] As indicated in the specific orders soughtlhy union, at the centre of this investigatiorhis t
phase of consultation, in which the options for mes of selecting those to be declared redundant
were required to be discussed between EPMU and CHtat phase, which was carried on from 9
October 2002, was covered by clause 50.4.2 of ty@layment agreement.  The conduct of the
employer during the earlier phase, the consultabwar the need for redundancies carried on
between 17 September and 1 October, is relevats, the conduct of CHH back to 10 September
2002. That was when it agreed to revisit condoltain respect of production employees while at
the same time it was complying with the Court osdier consultation to take place in respect of the
maintenance operations.
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[16] | do not however consider that | should attacly great importance to the state of mind or
attitude displayed by CHH towards consultationrat aime prior to 10 September 2002, when the
employer agreed to the request of EPMU for meaninginsultation to take place. EPMU has had
opportunities to legally challenge CHH over the wapurported to consult in furtherance of the
Day 1 and 2 announcements, in so far as thosematiems affected production employees. While
it is arguable that prior to 10 September the eggrldid not properly consult under clause 50 (sub-
clauses 4.1 and 4.2) about redundancy in relaboproduction workers, in its judgment of 30
August the Employment Court made no orders agdhestcompany flowing from any proven
failure of consultation with regard to productiomgoyees. The Court accepted that the emphasis
of the EPMU challenge to the Authority determinativad been on the contracting out of Mill
maintenance, rather than on other work such asuptmth which was also included in the
restructuring announcements contained in the DaydlDay 2 packs. However the basis on which
the orders were made by the Court in respect dilaré to properly consult may have equally
applied to production as well as maintenance engasy That is the view of EPMU given by Mr
Holmes. Mr Sweeney advised CHH that was the wnwaw of the Court’s judgment, but for
whatever reason the union did not return at timaeé tio the Authority or the Court to seek orders.
Instead on 10 September 2002 it gained the agrdeaiethe employer to re-consult or further
consult over the production employees.

[17] If EPMU had believed CHH had not earlier cdtesdl properly it obviously thought the
company was still capable of doing so after 10 &aper. Despite all that had taken place it must
have thought that CHH was still able to apply aeromind when considering options other than
assessment, such as voluntary redundancy, for ¢tieoch of selection. In this respect the union as
the severest critic of the employer was perhaps fesed to judge whether CHH could unwed
itself from the comprehensive assessment methodad designed, developed and even
implemented. In ordering it to do so the Courviobsly thought that CHH could still consult
properly after 30 August in relation to the Mill menance proposals. This was despite the advice
given earlier to the Court by the company itsekttitis managers were not able to change their
minds (at [294] of the judgment). In early Aug@802 it was submitted to the Court, apparently
by Mr Toogood QC and obviously reflecting his instions from CHH, that the company
managers were then less than open-minded (at [295])

[18] Despite CHH telling the Court it could not ook its mind in a related matter of consultation,
the Court ordered it do so, saying that meaningfutsultation in good faith requires “open-
mindedness.”  As there seems to have been tleefuchallenge to the subsequent actions of the
company in relation to the maintenance consultaitosppears the company was successfully able
to clear any mental block it had earlier formeé&or its part EPMU was prepared to take CHH on
trust that as at 10 September the company remaiapdble of consulting properly over the
production employees and would do so. | haveetbee looked to see what evidence there is after
10 September of a failure by CHH to properly cohsuder the statutory, contractual and other
legal requirements as discussed above. Also aeteis anything the union may have only
discovered after 10 September about earlier cormfuibe company.

[19] Evidence suggesting a closed mind is thatdbmpany continued to have assessment data
processed by the consultants and it received thdtseon 17 September. CHH had however been
open about this on 10 September, when Mr King advibe union that it intended to complete its
current process of assessing employees. He edfeéor the dual purpose of the assessment in
benefiting the future development of remaining esgpes as well as providing a method of
redundancy selection. The Day 2 pack had idexdtifh use of the assessment process for the
improvement of employees remaining in the restmectibusiness. | am unable to regard this
conduct as having corrupted the consultation thbsesquently took place and there is no sign that
the union took that view of it when Mr King forewmed EPMU that the process would continue for
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a purpose transcending the restructuring proposdlsccept that while all work of any kind by
anyone on the assessment programme was not hékted @ September, as a matter of degree the
further work did not entail entry into a major n@lase of it, demonstrating pre-determination by
the company to use the assessment method witheirtggconsideration to other options put
forward by the union. The consultants commaiteid results to the company on 17 September
but these were not seen or studied by its negagig@am, members of which had yet to consult
with EPMU from 2 October about redundancy selectimthods. | consider that the additional
work on the assessment programme as a methodeatisel for redundancy, was within the bounds
of formulation of a working plan which, accordirgtheWellington Airport case (above), the party
obliged to consult may have. The actions of ti@gany in gathering and analysing data did not
indicate that a final decision had been made tahmselata for one the purposes earlier proposed.

[20] Both Mr Hastie and Mr Holmes complained tllatring the second phase of consultation
beginning on 9 October 2002, the union asked fdrdidi not receive certain information. The
union wanted to understand how the Mill would operia the future so that it could discuss the
values applicable to the process of redundancytseteand the methods available to ensure skill
retention. | do not find however there was amjufa to provide relevant information in this
respect. Mr Holmes in his response written on ®ber 2002 following the Sheffield presentation,
asked the company to advise how it was going totlnenMill, what timeframes there were for a
transition, and he sought other information. Hiel $laat once the union had an understanding of
these matters it could discuss the values appbctbthe process of redundancy selection and the
methods available to ensure skill retention. MngdKiresponded to Mr Holmes in writing on 10
October 2002, stating or implying that during thstfphase of consultation with regard to the need
for restructuring, the company had provided a psepoorganisational structure to meet the
commercial needs of the business. Mr King poimtgidthat the consultation was now in the second
phase, the subject of which was the implementaifdhe organisational model and in particular the
methodology for selecting employees for redundancyir King offered to provide a transition
plan. The thrust of his response in this part setnbe that the parties had moved off the “if,
whether and why” phase and were now on the “howdsph The fact of redundancy he said had
already been identified by both parties in theiogmsals. The requested transition plan was
provided during the further consultation that tqukce on 14 October 2002. In proposals put
forward on 16 October 2002 the union said thaaligity to consult about the proposed changes
had been impeded by the company’s failure to devé® plans beyond the conceptual stage.
EPMU said that meaningful discussion had been ibeditdoy the lack of detail to the company’s
plan, the development of which it said should rodbferred. EPMU said that it could not see how
the company could meet requirements for safety lilad not identified what was to be done and
how within the workplace. In several other respdatiroughout its document dated 16 October
2002 the union pointed to an absence of clearfdatathe employer about how the work was to be
done.

[21] The company response given on 17 October 2082 a detailed commentary refuting the
claims of a lack of detailed information. | agme#gh the company that the information sought by
the union had been available to it in the Day 1 Bag 2 packs and had been the subject of the first
phase of consultation between 17 September and téb&c | find there was no failure to
meaningfully consult in this respect. The compagipained insistent in later correspondence that
it had debated with the unions at length over wdtaiuld have been clear to EPMthat the
employer wanted to retain the highest possible eotnation of employees whose knowledge, skills
and personal attributes most closely fitted theliregnents of the Mill in the future. This had been
expressed as one of the objectives of the assesgpramgramme. It was likely that voluntary
redundancy would not be a practicable option bexalesiger serving and therefore more
experienced and skilled employees might tend te takvantage of the opportunity to leave. On 25
November 2002, the company advised that it haddddcto select for redundancy solely on the
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basis of the assessment process and results of thatlso advised that by the beginning of
December redundancy notice letters would be prepare

[22] The claim that CHH did not consult with an apgaind in October 2002 must be considered in
the light of a historical fact not able to be comeatly obliterated by the employer, that priorl®
September 2002 the company had devised, developgedubstantially implemented a method of
assessment. It is not realistic to expect thatwdmnsulting after 10 September the company could
forget all about that process, what its objectiad been in relation to the restructuring and what
value that method might have been shown to hava fite results obtained. Some degree of
conditioning must be expected from the employeiirgexperienced the events occurring before
10 September and the new round of consultation.For the above reasons | consider that the
company did consult after that daweaccordance with statutory and contractual okitge.

[23] CHH displayed a willingness to adopt the optiof voluntary severance to the extent that
some of the volunteers offered by the union wese alentified for redundancy by the selection
process. It may be that given time more volunteeysld have emerged, and Mr Holmes and Mr
Hastie now seem confident of that. The companynesompelled by any Court decision already
given to consult over the need for production légcand it was prepared to make redundant three
employees who were otherwise medically unfit to kvoGiven the scale of restructuring, the need
for that and the objectives of the company, it se@timost inevitable that a selection process like
the one chosen by the company, and quite unliketieeoffered by the union, would be adopted.
Circumstances almost compelled the use of sucbaeps if the restructuring was to be an effective
exercise. In my view of the detailed evidenceheftarious meetings and communications between
the parties, CHH did listen to proposals put fovéry the union for an alternative means of
selection but it was entitled to consider thoseiresjathe ends was seeking to achieve in the
restructuring. Voluntary redundancy ran countedpmtive to the objects of the restructuring, in so
far they included achieving a smarter businesselsas one that was leaner. CHH was entitled to
have a preferred method in mind, while remainingrofo persuasion that a different method could
be used. This was the likely reason why Ms Webstiter the meeting of 16 October, was left
hopeful, although perhaps not expectant, that tmpany might not finally use the assessment
process as a means of selecting employees for deda.

[24] The opportunity to participate in the assessnpeocess was reasonably made available by the
company but for its own reasons EPMU discouragepl@ypees from taking that opportunity. As
mentioned earlier there is no challenge againsirtegrity of the assessment process itself or the
way it has been applied. Employees were freempatticipate in it if they wished, however there
is no basis for now giving those who did not taket @ second opportunity. Rather than repeating
the assessment process from the beginning the gempleas entitled to revive it at the point the
process had reached when consultation was complétechsider that CHH did not try to mislead
EPMU about the dual purposes of the assessmenteggoc These had been clearly stated in the
Day 2 pack at page 8 under the heading of AssedsivenKing referred in his letter of 10
September to a primary purpose of the assessrhenfjture development of remaining employees.
Mr Hastie told the Authority the union had had molgem with the company assessing people for
training purposes if it wished. | am unable todfithat because the employer had collected
information it became locked into using that infatron, whether in a particular way or even at all.

| therefore find no basis for making the ordersgtiby EPMU.

Reqguest on behalf of employees for results of ags@sts and an opportunity for input into those

[25] Mr Holmes conceded that Mr King, as earlieailed, had not tried to mislead the union
about the extent to which employees were to bengaue opportunity to challenge and influence
their assessments once completed by the companpefode any final decision was made about
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redundancy. | find that only in a limited resp€tiH offered that opportunity. This was in relation
to the technical questionnaire which the compamyppsed, on 9 August 2000, would be completed
by each employee and the employee’s direct manafjethe same time, the company proposed to
introduce a moderation process to resolve sigmfickscrepancies found in the ratings given by
any assessor. In relation to this questionnaieectbmpany expressly reassured employees they
would have an opportunity for input into the pracbgfore a decision was made. In the event most
employees chose not to participate in the assedsspnecess and therefore did not complete the
guestionnaire. The company saw no point in progjdhe opportunity for feedback to those who
had not filled in the questionnaire.

[26] Mr Dickson and Ms Sheard gave evidence thatassessment process they had designed did
not lend itself to seeking general feedback from d@ssessed employees. | took this evidence to
mean that either the data cannot be made availakdeform that is comprehensible or that the
feedback could not usefully be taken account oithdg way, | consider that no good reason has
been shown, or could be shown, why employees shoatdhave crucial information about
themselves while there remains a possibility thegsponse to that information might influence the
ultimate decision of the employer. It may be thaine of the assessments were likely to cause
distress to some employees, but that should beatiily the decision of the employees whether
they wish to take that risk of putting themselueshat situation.

[27] In my view, the employer was obliged under Eraployment Relations Act 2000 and under
the employment agreement, to provide the infornmatemjuested by the union on 3 December 2002
and to disclose the information before it was uase@ basis for deciding to dismiss any employee.
It is expressed to be an object of the Employmesiatidons Act 2000 to recognise that in resolving
employment relationship problems, access to botbrnmation and mediation services is more
important than adherence to rigid formal procedur@his object is set out in s101 (a) at the
commencement of Part 9 of the Act, which deals wpdrsonal grievances, disputes and
enforcement, including compliance under s 137. oBefan employer commits to a decision that
might give rise to claims for legal remedies, ibgll ensure that all information material to the
decision making is made available to the emploggether with an opportunity to provide input on
it. That is consistent with treating employeepagies to an employment relationship rather than a
contract, and treating them as individuals likedyhtave views and feelings and a natural wish to
know what is happening and to be included as fgvassible in life changing decisions. As was
pointed out in submissions, s101 (a) of the Act asdequirements featured in the Employment
Court and the Court of Appeal decisions in @aeitts Cars Limited v Baguley case.

[28] The provision of the employment agreement Wwhin the circumstances of this case, required
the employer to provide the information requestgdth® union, is the general term of fair and
reasonable treatment. It may seem unlikely th&igaificant factual mistake has been made in the
assessment process or that any mistake will bectdéle from the type of information to be
provided, nevertheless where there are multiplerddncies in a large workforce, it seems to me
employees are entitled to inspect for themselvéa that is being used to make a decision about
them. Two employees have apparently achievedaime ©verall score in their assessment. While
one has been selected for redundancy, the otherdtathe final decision being left to a manager or
supervisor. A situation of this kind shows thesees why an employee ought to be given the
information and given an opportunity to respond,tbefore the obviously fine line is drawn.

[29] While the position may have been differenti@nprevious legislation, | do not accept that
under the Employment Relations Act 2000 a failwestipply information before a decision to
dismiss has been made can be justified by the gmelcetaining the ability to later on challenge
the decision. Obviously the employee takes oreatgr burden once the dismissal has happened or
notice of it is given. It also seems to me tha darly provision of information is required as a
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means of promoting mutual trust and confidenceliaspects of the employment relationship, and
may also reduce the need for judicial interventigrway of personal grievance claims flowing to
the Authority and the Court. Both these objecttheflegislation are set out in s3 of the Actdol
not consider that there is anything unreal or iardf about the request for information and the
opportunity for input in this case.

[30] I have considered all the evidence given alibe union’s request made for the assessment
information to be supplied to employees. It waslenay Mr Holmes to Mr McKay on Tuesday 3
December 2002 at a meeting. The request was owediin writing by Ms Hendra in a letter to Mr
McKay dated 5 December 2002, in which she saiddtewing;

Redundancy selection

We advised you on Tuesday that the unions do not accept the redundancy selection
process adopted by the company. We asked you to review the timetable for
implementation of those selections and, as a fair employer, to give employees the
results of assessments and the opportunity for input into those before any final
determination is made. You were to get back to usin relation to that request. Please
do so by return.

[31] Although there was a reply to Ms Hendra’'sdetty CHH on the same date, it did not address
the request at all. | have taken into accountf#toé that on an earlier occasion the union, as |
accept, was opposed to the supply of the samemmafiton to employees. This was quite some time
before 5 December, at the meeting of 16 OctobeR 280d the reluctance of the union to have this
information given to employees was expressed inaifted way by Ms Webster, who hoped that
the information would not be used at all as a bfsiselecting employees for redundancy. Itis
clear that the decision to dismiss any employeethemasis of the assessment process had not been
made at the time the union obviously changed itadnand requested the information on 3
December. | have found no reason as to why adaniteriod could not have been allowed by the
employer for the information to be supplied andifgout to be received and considered. Ms Sheard
said that before the 16 October meeting she hatirfeefixed view as to what information would be
provided to employees following the assessmentga®ic She said that after that meeting she
decided on the basis of what Ms Webster had saidprdisclose detailed information to the waged
production employees. | am unable to see what etimg reason there was for not providing this
information. No doubt to do so would cause furtthelay and uncertainty in the process, which the
company was entitled to view as undesirable given dreat upheaval already caused by the
restructuring and the legal proceedings in conarattith it. However if for no other reason than
to improve their understanding, the employees veertéled to greater knowledge of the decision
making affecting them.

[32] | consider, therefore, that CHH was in breaflthe Act and the employment agreement in
failing to provide the information requested by tireon on 3 December 2002, before the decision
to dismiss had been made.

Determination

[33] I have found that CHH met its obligations undiuse 50 of the employment agreement and
under s 4 of the Employment Relations Act 200Qthit it did consult meaningfully and in good
faith with EPMU over the method by which redundascivould be determined. | have found,
however, that CHH was in breach of statutory andtre@tual obligations in failing to supply
information when a request for that had been mad&mPMU prior to decisions to dismiss for
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redundancy being made. The question now is whethgrorders are requirdcbm the Authority
to resolve the employment relationship problem, idsd what those orders should be.

[34] Compliance is a discretionary remedy and lehagnsidered reasons for and against granting
an order. Against is the fact that EPMU made thbguest for information to be supplied to
employees at the last minute, when it knew the eygpk intention was to implement redundancies
by the end of November.  Earlier it had requeskedcontrary, that employees not be supplied
with the assessment results. Also, the likelihaodot strong that further consideration by the
employer of any employee’s objection to the asseasmwill result in a better outcome for that
employee. The basis for saying so is not my kndgeeof the individual assessments but of the
process itself, how it was developed and appligt expertise and objectivity, as was evident from
what Mr Gibson and Ms Sheard said. Although EPMIJ not specifically sought compliance in
relation to the supply of information, s.160 (3)tbé Act requires the Authority to look broadly at
the employment relationship problem and how it $thdoe resolved, rather than at the particular
orders that have been sought. In favour of raleromust be the object of the Act that access to
information is more important than formal procedurdlso in favour is the possibility that a legal
brake applied at this time to the employer’s actiaray prevent multiple grievances arising out of
the dismissals which, in their resolution, will pedly require an examination of the assessments in
any event.

Mediation

[35] I conclude however that the information hasrbesquested too late, after too much delay, and
that in the circumstances it would be unjust taugfis the notice periods while the information is
made available and any response is consideredebgferedundancy of any employee is confirmed
or withdrawn. The alternative remedy of a persayrédvance is available. However so that
further claims may be avoided as far as possibi#l direct the parties to mediation. Too make it
clear, this is only in respect of the supply of #ssessment results to employees as requested by th
union on 3 and 5 December 2002. The partiescaadtémpt in good faith to make arrangements
that will enable employees to receive that infoioratas soon as possible and respond to it if they
wish, and that will require CHH to consider thep@sse before confirming or withdrawing the
notice of redundancy. It is open to the partteagree that the notice period now running can be
suspended while this is done, depending on the oiiatedy availability of any employees to
receive and consider the personal information. e Tirection to mediation is made under
s.159(1)(c) of the Act and is to be complied withmediately, subject to the availability of a
mediator which is a matter for the parties to dsaer

Directions - costs

[36] Further directions may be sought from the Awity at any time. Costs are reserved. |If
either party wishes to apply that shall be in wgtfiled and served before the end of January 2003.

A Dumbleton
Member of Employment Relations Authority



