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Employment relationship problem

[1] Shona Hickey is the manager of Maori Legal Servied® Ture Manaaki O Rehua Trust (the
Trust). The Trust is a registered charitable trastl operates a free legal service based in
Christchurch.

[2] Ms Hickey says that the Trust breached expressstefrther employment and that she has an
unjustified disadvantage personal grievance. Tlotmens relate to problems that arose with the
negotiation of her salary from about August 200Ihe Trust admits that it did not properly
undertake performance reviews in accordance wehnattitten employment contract. However, the
Trust says that the failure did not cause any harnloss to Ms Hickey. It also denies that
Ms Hickey has a valid personal grievance.

[3] Both Ms Hickey and the Trust endeavoured to restiliseproblem through mediation and in
other ways but they could not find a mutual resotut

Background

[4] As is usual, the Trust is established by deed. déwd provides for the appointment of a
chairperson and other trustees together calledBtieed. Ultimately, the Board is charged with
responsibility for the affairs of the Trust.

[5] Ms Hickey commenced employment with the Trust abdugust 1999. There is a written
employment contract dated 22 July 1999 signed byHMkey and on behalf of the Trust. There is
also a written job description. The initial salargs set at $38,500 per year.

[6] On orabout 17 August 2000 Ms Hickey and the Tagseed to increase her salary to $40,000
per year together with an additional $1,000.0Qf@ning.



[7] Atclause 5, the contract provides that the Trust

...shall negotiate at least annually with the Empégeperformance agreement
setting out required outcomes and measures fouatialg the performance of the
Employee against those outcomes. In negotiatiegpérformance agreement,
both MLS and the Employee shall have regard for ghecess for reviewing

performance set out in clause 7 of this contract.

[8] Clause 7 provides

The process to be used to review the Employee®rpsnce shall take into

account the duties and responsibilities of the Exyg¢ under this contract, any
particular objectives set for the Employee by Mh8uding those set out in any
performance agreement ...MLS shall review the Emplsyeerformance at least

once per year. That assessment shall take plab&aineach year. In reviewing

the Employee’s performance, MLS shall meet witlEtnployee, ... The outcome
of the review may result in an adjustment to thepBgee’s salary. Any such
adjustment, if any, will be payable from such dateMLS shall, in its absolute
discretion, determine.

[9] The salary increase mentioned above was not predaegléhe negotiation of performance
agreements envisaged by clause 5 opexformance revievas envisaged by clause 7. Rather the
Trust’s chairperson and Ms Hickey engaged in agesof offer and counter-offer which resulted in
the agreed increase.

[10] In early August 2001, Ms Hickey had discussionslite Board Chairperson (Cliff Bedwell)
and a Board member (Philip Royal) about wage irsgedor Trust staff. There was also some
discussion between them about a salary increasdddilickey but agreement was not reached.

[11] Ms Hickey wrote to Mr Royal on 16 August, Mr BedWeéing then overseas. The letter was
copied to other Board members. The letter refeemntearlier report on the Maori Legal Service that
found that the manager’s role far exceeded thatrdesl in the job description and was more akin
to that of Chief Executive. Ms Hickey expresseel ¥iew that she was not adequately remunerated
given her actual responsibilities and her perforcean She pointed out the lack offar and
independent process for determining salaaesl stated that the minimum she would accept was a
salary of $50,000 per year.

[12] There was a meeting on 21 August between Ms Hielely Mr Royal to discuss her salary,
amongst other things. Mr Royal made an offer &,$@0.00 per year plus a $1,000.00 bonus and
explained that Mr Bedwell wanted to reduce Ms Hykeresponsibilities with a commensurate
increase in those of the Board. Ms Hickey rejetiedoffer and said that she did not considerithat
was possible to transfer responsibility from heth® Board. It was agreed between Ms Hickey and
Mr Royal that the Board would dojab scopingexercise to find other comparative positions. |
accept Ms Hickey’s evidence that she suggestecKarcise.

[13] Mr Royal initially sought comparative informatiorom the Legal Services Agency and the
author of the earlier report mentioned above. &t an email to Ms Hickey on 22 August to tell
her what he was doing and of his intention to ctek to her the following week.

[14] Mr Royal sent Ms Hickey a further email on 28 AugusdHe explained that he had some
material but was awaiting other information. Hsoaéxplained that he had not been able to discuss
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matters with all the Board members and proposethdurdeliberation at the next Board meeting
scheduled for 13 September. Mr Royal also refetcedhe proposal to engage an experienced
person to do a job sizing exercise. Ms Hickey oesied raising some issues about other staff which
need not be mentioned here but not objecting tptbposal as it affected her.

[15] The job sizing exercise conducted by an accountimy included information provided
directly by Ms Hickey. Ms Hickey was not able tmpide that information until November 2001.
By email dated 22 November, Mr Royal told Ms Hickéxat he and Mr Bedwell had given some
feedback on her information. Then on 27 Novemb&rRoyal advised that the Board would have
the results of the job sizing exercise for the eratb be considered at the Board meeting on
13 December.

[16] The result of the Board's consideration was congeye writing to Ms Hickey on
14 December. That was an offer of $45,000.00 batekbto July 2001 said to reflect the current
market value of the position and in acknowledgenoéri¥ls Hickey's good work. Ms Hickey was
asked to respond by 19 December.

[17] Ms Hickey requested a copy of the consultant's fbing report which she received.
Ms Hickey also received a letter from Mr Bedwellteth 17 December 2001. In that letter,
Mr Bedwell claimed that Ms Hickey initially wrotend rejected the salary increase but then wrote a
second letter asking for the consultant’s repdfs Hickey denied any knowledge of the first letter
referred to by Mr Bedwell. The Trust could notdte the letter so | accept Ms Hickey’'s evidence
on the point. Mr Bedwell made it clear that theistis decision to increase Ms Hickey's salary to
$45,000.00 was final and the Trust did not intemdeconsider. Ms Hickey was asked to make the
necessary arrangements to implement the increaskaak pay.

[18] The consultant’s report recommended that the Bsatda salary between $41,342.00 and
$55,933.00 with a mid point of $48,638.00. The mpdint was said to represent a fully competent
and experienced person while a newcomer or lowdopeer would normally commence at the
bottom of the range. The range was said to besaasament of the job against the market but
strongly reflected the Trust’s ability to pay. Thest two sections of the report refer to a change
the consultant’s original views after receipfafther detailed informatiofrom Mr Royal.

[19] Ms Hickey responded by writing to Mr Bedwell (cofpyMr Royal) on 18 December asking if
she should infer from the offer of less than theonemended mid point (for a fully competent and
experienced person) that her performance was dower end of the scale. She asked to be made
aware of any performance concerns or to receivexatanation for the offer being at thev end of

the scale Ms Hickey proposed a meeting on 19 December &$p circulated material about the
salary dispute to other Board members.

[20] Mr Royal’s father was Ms Hickey's partner at thimeé. Mr Royal had received a phone call
from his father to discuss the salary negotiatioNsturally, Ms Hickey’'s partner based his view of
the developing dispute on what he had been tolMbyickey. The phone call resulted in raised
voices between Mr Royal and his father. As a teddt Royal sent an email to Ms Hickey on
19 December advising that he would rather not begsaliscussions.

[21] Mr Bedwell was not available for a meeting on 1&&waber and Ms Hickey was not available
on 21 December which was the alternative propogeldibBedwell. As a result, the dispute lay in
abeyance until 15 January 2002 when Ms Hickey semote to Mr Bedwell asking for some
proposed dates so she and her advocate could mneeo Iprogress the negotiations. Mr Bedwell
responded that he would advise dates as soon @suleeorganise his time. Ms Hickey copied this
material to all the Board members.



[22] Meantime, on 17 January 2002, Mr Bedwell sent atéakis Hickey asking for her to make

arrangements for the Trust to join Canterbury Eipgde’ Chamber of Commerce. Ms Hickey
declined to do so on the basis that the instruottas unconstitutional by reference to the Trust's
constitution.

[23] There was a special meeting of the Board of Trgstee21 January 2002. They decided that
the offer of a salary increase to $45,000.00 waal fand that it was therefore unnecessary to meet
with Ms Hickey. The Board also ratified the dearsito join Canterbury Employers’ Chamber of
Commerce. Ms Hickey was instructed to prepareegjgé for the membership fee. The Board also
expressed concern about Ms Hickey communicatin@ wiembers individually about the salary
dispute and decided that Ms Hickey should direttcammunications to the Chairperson. On
22 January 2002, Ms Hickey was given a letterrsgibut these matters.

[24] On 23 January 2003 Ms Hickey wrote to Mr Bedw&he characterised the Trustéke it or
leave itattitude over the salary as a breach of good faithsaid that the Trust was obliged to meet
and discuss the issue. Ms Hickey also soughtfficiation over her ability to challenge future orsler
from the Chairperson on similar constitutional grads.

[25] Mr Bedwell responded by letter dated 25 January220be repeated the direction about the
cheque for Canterbury Employers’ Chamber of Commaral cautioned Ms Hickey that she might
be dismissed if there was non-compliance with tinecton. He explained that Ms Hickey was
entitled to raise any concerns with him or at TBeaird meetings which she normally attended.
Lastly, he advised that he would deal with theryataatter separately.

[26] Next, Ms Hickey’s representative (Paul Montgomemypte to Mr Bedwell. Mr Bedwell's
response was to agree to Ms Hickey addressingrimt Board members on 12 February, their next
scheduled meeting.

[27] Ms Hickey usually attended and presented a repdBotard of Trustees meetings. Her report
to the February 2002 meeting identified her consatvout the way the Board worked. It referred to
unilateral not consensual decision making, unpeifesl and demeaning communications to the
manager and arbitrary decision making by the Board.

[28] Ms Hickey presented a separate memorandum to thelBmncerning the salary dispute. She
criticised the Trust because her request just befthiristmas to bring an advocate to a meeting
about her salary had not been accommodated. &hthaashe was entitled to a fair and transparent
negotiation process but, contrary to that, the fTag®pted dake it or leave it attitudeand did not
disclose the consultant’s original views or theomfation that caused a change in these views.
Under the heading gfood faith bargainingMs Hickey characterised the Board’s communicaéisn
high handed and in some instances disrespectfaé aBo noted her salary was significantly less
than the previous manager's and that the Truster offas at the low end of a scale based on
inadequate comparisons.

[29] By letter dated 8 March 2002, Mr Bedwell on beladlthe Trust, responded to Ms Hickey’s
memorandum. The letter concluded by advisingttiaBoard saw no compelling reason to alter its
offer of a salary of $45,000.00 and would implentbat decision effective from 1 July 2001.

[30] Arrangements were made in early March 2002 to comaemediation meeting. However the
mediation did not resolve the problem.
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[31] By letter dated 28 March 2002, Ms Hickey’s repréagwve formally raised her claimed
personal grievance pursuant to section 103 (19f(H)e Employment Relations Act 2000.

[32] Attempts were made through correspondence betweerespective representatives to resume
attempts to mediate or facilitate a resolutionhs problem. Letters and documents placed before
me refer to events at the mediation and materegggmed for or produced at that mediation. | do not
intend to canvass those events and issues ingtesndination.

[33] A statement of problem was lodged with the Authyoit May 2002. Nonetheless, the parties
continued their attempts to resolve the problenfuttiog the wider issues raised by both sides in the
context of the mediation. Following a phone coefee with the Authority, dates for an
investigation meeting were scheduled but the padigo agreed to attempt further mediation.

[34] Meantime, Mr Bedwell and other Board members weptaced by a new Chairperson (Norm

Dewes) and new Board members. Mr Dewes was aviwateMs Hickey’'s salary increase and

personal grievance claims were unresolved. The Beard discussed that and other matters on
5 November 2002. Mr Dewes then sent an email tdMkey. That advised that the Board was

withdrawing all wage adjustment offers includinge tmanagers but would welcome any new
information concerning claims for salary increaséehe new Board thereby attempting to clear
away the residue of the difficulties that had deped particularly between Ms Hickey and

Mr Bedwell and allow a fresh start on the contamimatters.

[35] Correspondence between Ms Hickey and Mr Dewes then representatives) evidences a
developing tension over a number of matters. Itoler 2003, counsel for Ms Hickey wrote to
Mr Dewes alleging that Ms Hickey continued to bsadivantaged by Mr Dewes’ actions in issuing
contradictory instructions/demands, treating Mskidicin a rude and aggressive manner at meetings
and interfering in management issues. In partichis Hickey complained about the decision that
the Trust would not fund her attendance at a natibni of community law centres despite such
funding being built into a grant received from tteav Services Agency.

[36] On or about 14 October 2003, Ms Hickey receivedicdwom Mr Dewes that the Trust's
secretary (rather than Ms Hickey and Trust emplgy®eould make arrangements for the Trust’s
annual general meeting. Ms Hickey objected onbmsgs that removing these tasks which she had
previously performed disadvantaged her.

[37] More positively, from about September 2002, Ms Ildicland the Board were able to agree on
and commence a process aimed at formulating arpsaifice agreement for the first time. That is
the annual performance agreement referred to ikidsey’s employment contract of July 1999.

[38] Ms Hickey gave evidence about the personal diffieslthat arose from the involvement of
her (then) partner's son (Philip Royal) with théasa negotiations, at least prior to 19 December
2001 when Mr Royal sent his email saying he pretemot to be part of the discussions. There is
hearsay evidence to suggest that Mr Royal had drfreher to receive a smaller salary increase
than that offered. Ms Hickey explained that shel@¢mot discuss her salary negotiations with her
partner or her family members because of Mr Royalslvement. Ms Hickey also felt that she did
not want Mr Royal present in her house but if shd bxcluded him, she would have created the
possibility that a member of her family might habkeen similarly excluded at some point.
Ms Hickey said she was not prepared to take tsatsd she and her partner separated. That is the
basis of the claim by Ms Hickey that she was disorated against because of her marital status.

[39] Ms Hickey pointed out the irony that the Trust weonkith othernot for profit agencies
providing training about governance and managemaas within such agencies yet the Board of
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the Trustimproperly and unlawfullyintervened in her management role. One instarae an
instruction in November 2002 to declare redundanemployee in circumstances likely to create a
substantial personal grievance. Ms Hickey fourzhsostructions distressing and depressing.

[40] From the time that the new Board was elected amrbéo focus on the Trust's financial
situation, Ms Hickey believes there has been aretyidg suggestion that shengping the place
off.

[41] Finally, Ms Hickey gave evidence about what shdedathe recent actions of Mr Dewes
interfering with funders of the Trust.

[42] Staff and others involved with the Trust gave emmebroadly supportive of Ms Hickey. Itis
not necessary to canvass that evidence in detdisapoint.

I ssues

[43] In an amended statement of problem Ms Hickey s&&Rs000.00 damages for the breach of
the express obligations set out in clauses 5 amd the written employment agreement. The
contract provides a direct link between the perfomoe agreement to be negotiated at least annually,
the performance review to be conducted at leastalyn(in May each year) and any adjustment to
the employee’s salary. | note also that the Texgiressly agreed to treat Ms Hickey fairly and
reasonably and promised to act as a good emplayeeatified in the State Sector Act 1988.

[44] Counsel for the Trust referred me to two casesrdegg the failure to conduct salary reviews.
In Rankin v Attorney Gener§2001] ERNZ 476 the Employment Court was not pedsdathat it
was within the contemplation of the parties thadeday falling short of a refusal to perform an
annual performance appraisal should give rise ttagn for damages. However, the Court also
noted that if the employer had refused to carry tthet review or continued to delay it after a
complaint from the employee, that could give risetpersonal grievance or an action for breach of
contract with damages for vexation.

[45] In Alton-Lee v Victoria University of Wellingtd2000] ERNZ 152 the Court found that the
employer’s failure to carry out periodic performanappraisals was in breach of the contractual
obligations to the employee and caused her losstitoting upset and loss of a chance to qualify for
salary increases. Only that second loss was digahto avoid double recovery for upset, as distres
damages were awarded under other causes of action.

[46] From early on in the negotiations, Ms Hickey wasical that the earlier decisions on her
salary were not based on her performance and didcampensate her adequately for her
responsibilities. She referred to the lack ofiadad independent process for setting salaridse T
outcome of Ms Hickey’s rejection of the initial lease was an agreement that the Trust would
embark on a job scoping exercise. That was nevigw of Ms Hickey’'s performance but rather a
comparison of her existing role and salary to therket generally. It resulted in an offer of
$45,000.00 per year, which offer was said to ineladnsideration of Ms Hickey’s work in her role
by which | presume is meant her performance. WWerHickey learnt that the offer was below the
rate recommended as the mid point for a persoy fidmpetent and experienced she questioned
whether her employer then viewed her performancgoasehow less than satisfactory. The Trust
responded by reiterating the same offer and thens&ed on the developing stand-off between
Ms Hickey and the Chairperson. Thereafter, Ms EBljcknet with the Trust Board and presented a
paper outlining her criticisms particularly of tipeocess which resulted in the offer. The Board
defended its process and repeated the same diteleast as regards the open exchanges between
the parties thereafter, there was no change upteiber 2002.



[47] In all of this, what did not happen was a reviewMs Hickey’s performance talking account
of her duties and responsibilities. There was eeting with Ms Hickey to review her performance,
nor was there a written record of the review inoogting Ms Hickey’'s comments. The Trust’s
failure to do these things was in breach of theleympent agreement. There is no doubt that the
breach has caused Ms Hickey considerable distresgexation to mirror the words used in the two
cases mentioned above. Such damage was a forkseeabequence of a breach given the nature
of the employment (see particularly clauses 2 4md the contract) and the contractual provisions
regarding the review process. | find that Ms Hickesituation is analogous to that of the employee
in Alton-Lee This case differs fronRankinin that the Trust failed to adhere to the contrakt
process in the face of Ms Hickey's complaints abibsitprocess. The Court’s obiter comment
mentioned above is very much applicable on thegmtefacts.

[48] Damages of $10,000.00 are sought. | agree withsmluthat it is a modest claim in the light
of the evidence of distress given by Ms Hickey.

[49] Ms Hickey also sought orders requiring the Trustumalertake performance reviews for the
years to July 2000, July 2001, July 2002 and JO§32 However, at the investigation meeting,
counsel observed that it would be difficult to pedy remedy the past and that Ms Hickey wanted
to put matters behind her. | understood that ta bencession that no orders in respect of thesyear
up to July 2003 were required. Since the parteagemow concluded a performance agreement
under clause 5 of the contract there should beifficulty with conducting the next performance
review. Whether that results in an increase iargak a matter for the parties once the review has
been completed.

[50] Ms Hickey also seeks $15,000.00 compensation fmrsonal grievance as defined by section

103 (1)(b) of the Employment Relations Act 20000 sbme extent the grievance also rests on the
breaches of the employment agreement mentionedeabbw find such a grievance established and
award compensation would be to allow double recpaed | decline to do so.

[51] There are also other aspects to the alleged distaty® as mentioned above. | note
Mr Dewes denied being rude and aggressive towasibligkey. | accept that denial.

[52] Mr Dewes acknowledged that he spoke to funders tatteuexistence of Ms Hickey's legal
claim against the Trust. | see nothing untowarthet and do not accept that it evidences any ill
will towards Ms Hickey. Generally as between Mmi&s and Ms Hickey, | consider the tension
over a number of matters is the result of them lbaimng strong minded individuals with different
views about those issues. While | accept that Ntkéy has a legitimate complaint about the
Trust’s failure to adhere to her employment contoaer salary reviews, | do not consider that any
difficulties between her and Mr Dewes are sucloagve rise to a grievance.

[53] In part, Ms Hickey's alleged disadvantage relatethe view that there must be a separation
between governance (the Board’s role) and managethenrole). There is no overarching legal
principle that requires the Board to respect sudhsanction although it is a practice adopted by
many organisations including those in thet for profit sector. The actions of Mr Dewes or the
Board do not amount to disadvantageous treatmeMsoflickey just because they constitute the
exercise of a management role rather than a goveenale.

[54] Ms Hickey also said she was discriminated agaiosttd the involvement of Mr Royal in the
salary negotiations. There was a clear conflicghtdrest that Mr Royal (and Ms Hickey) eventually
recognised. However, the existence of such a iconf quite distinct from discrimination.

Discrimination exists in a case such as this whareemployee is afforded different terms of
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employment or subjected to some detriment (inclydiismissal) compared to other employees, that
difference being by reason directly or indirectfyome of the prohibited grounds of discrimination.
There is no evidence to sustain the view that Mkeélf was treated any differently because of her
relationship with her partner. Hence, there isvatid claim that Ms Hickey was subjected to
discrimination.

Summary

[55] For the reasons explained above, | uphold Ms Hiskegmplaint that she suffered loss as a
result of the Trust’s breach of her employment @it The Trust is to pay Ms Hickey damages of
$10,000.00

[56] | decline Ms Hickey's claims in respect of any atpersonal grievances.

[57] Costs are reserved. If the parties are unabledolve any costs issues between themselves,

Ms Hickey may lodge and serve a memorandum witlirdays. The Trust may then lodge and
serve a reply within a further 7 days.

Philip Cheyne
Member of Employment Relations Authority



