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DETERMINATION OF THE AUTHORITY

Employment relationship problem

1. Proceedings have been lodged by both parties ameblidated: PSA statement of problem
on 17 August 2005, MAF’s reply on 6 September 20@3F's statement of problem 26
September 2005 and PSA reply 4 October 2005. Hniep have been using mediation

services provided by the Department of Labour.

2. The parties have competing claims about good faiiting to MAF initiating bargaining

for two collective agreements, the PSA’s commumcet with its members and

encouraging members to communicate directly wit Bhrector General, a MAF email

found at meetings, the ratification ballot and B®A not attending mediation.



The details of the parties’ claims

The PSA is seeking a determination from the Autigamn a question about when bargaining
for a collective agreement under the Employmenateis Act 2000 ceases. It challenges
the right of MAF to cross-initiate for collectiveatgaining for separate collective
agreements that MAF wishes to negotiate. The PB#&lenges MAF's good faith in
initiating such proceedings when the PSA has teitiabargaining for one collective

agreement.

MAF claims that the bargaining for a collective egment initiated by the PSA ceased when
PSA members declined to ratify an agreement reaametbgotiations. MAF says it is
entitled to initiate cross proceedings. It denieg it has not acted in good faith in doing so.

MAF claims that the ratification result was flawkédcause of the conduct of the ballot and
in particular the eligibility of members of the PSw#ho had resigned and subsequently
rejoined not being financial members. There i® @guestion that has arisen in regard to
the validity of the ballot on the grounds that soeneployees who voted in the PSA ballot

may not have been covered by the proposed agreement

MAF alleges various aspects of the PSA’s commumnatwith its members breach the

requirement to act in good faith under the Act.e Tommunications referred to are:

o the union’s update on negotiations, Monday 11 205 document [para 19
& 42 below, document 5 MAF’s bundle],

0 “Union News” 11 July 2005 and two ballot forms (document 7 M3F’
bundle) [para 21 & 42 below],

0 “Update 13 July 2005”(document 8) [para 22 & 46 below] a copy of an
email which Christchurch members had distributede(8lso documents 9,
10 and 11 MAF’s bundle),

o Alan Davis email (MAF) dated 20 September 2005 (uoent 1 PSA

supplementary bundle),

o PSA/MAF members meeting kit (document 12 MAF's dappentary
bundle) [para 36 below).



The Facts

10.

11.

12.

The facts surrounding the issues are essentiallyimdispute between the parties. The

following is a summary of the facts in this matter.

A collective agreement between MAF and the PSA di&ebruary 2003 expired on 30
March 2005.

The PSA initiated bargaining for the renewal ofstleollective agreement. The parties

worked on a code of good faith agreement.

The code of good faith was agreed on 22 April 200Be code covered the MAF bargaining
team, which included Fergus Small (Quarantine $ejvand Nigel Hillind (MAF HR),

amongst others.

The code also covered the PSA team that includedk Mortune (MQS Christchurch) and
Dave Gillespie (MQS Christchurch), amongst others.

The code of good faith included the following psions and | quote (without correcting any

mistakes):

Communication to I nterested Parties

The preferred approach for issuing information abthe progress of bargaining is
for joint communications to be used. Wheneveriplessa joint communication will
be drafted by members of the combined bargainiagntat the conclusion of the
bargaining sessions. Alternatively, a process il agreed at the conclusion of a
session to develop a progress report or other fofragreed communication.

Where communications are to be issued separatkly,communication will be
subject to consultation with the other party befibis released.

As a principle any statements to the media willageeed as part of the agreed
communication arising from each meeting.

MAF will separately update SSC (and the Ministdrei@gcessary) as part of the
ratification. If MAF and or PSA feel the need tmnununicate with Ministers on
issues relating to MAF negotiations they will raige matters with each other
beforehand.

Difficulties and Disagreements

If the bargaining team reaches an impasse theviatg process will be followed:



In the event that the parties are unable to reagheament on a particular
issue or issues, it is agreed that in the firstanse the issue will be put to
one side until all other matters have been deathwluring the bargaining

process (having regard to s.32(1)(c) of the EmplayiniRelations Act).

The parties will reconsider the areas of disagreetria the context of the
other matters that have been agreed, and will aersihe following options:

0] Settlement of the collective agreement and théoksitianent of a joint
working party to investigate the issue and repoeck to the
bargaining representatives;

(i) Seeking specialist advice;

(iii) Refer the matter to the GMHR and a member of the Sgretariat
for suggested options for resolution of issues;

(iv) Referral of an issue or issues to mediation;

(v) Referral of an issue or issues to the Employmetsti@as Authority
for facilitation as provided by the Employment Rielas Act 2000;

(vi)  Any other options that either party may consideprapriate for the
resolution of the issue(s).

The nature of the disagreement should be agreethéyparties, a single
statement of the situation, and each parties preda®lution for the issue(s)
involved.

A 24 hour cool off period with a conference calltvbeen authorised
representatives of MAF and PSA;

If mediation is necessary the Employment Relati®essice will be used.
Wherever possible a joint summary of the mattersbé¢oconsidered at
mediation will be provided to the mediator. Whageeement on the issue(s)
referred to mediation cannot be reached, then epafty will prepare a
statement of the issue(s). All documentation shbel jointly sent to the
mediator along with the partnership for quality agment, this agreement,
and any other relevant documentation that may a#isesmediation process.
The mediator should be advised that the partiesr@pgh is to use the
problem solving process wherever practicable.

Facilitation. The parties acknowledge that theraynbe instances where
serious difficulty is encountered in reaching ausioin on an issue or issues
that prevents concluding a new collective agreenbemg concluded (sic).
Facilitation under s.50 of the Employment Relatidwts may be considered
by either MAF or the PSA under any circumstancewiped for under s.50.



Breach of good faith bargaining

Where MAF or the PSA believe there has been a hrehgood faith in relation to
collective bargaining, wherever practicable thesaaerns will be communicated at
an early stage to enable the other party to remtdy situation or provide an
explanation.

In the first instance this should be communicatetiveen nominated representatives
of MAF and the PSA in the bargaining team, spewifythe nature of he alleged

breach and the proposed remedies. If, after reablen opportunity to respond

and/or address matter has been given, and the raiednrepresentative of the

affected party decides to take matter further, thi@s situation shall be advised

formally orally and in writing to the nominated mgsentative of the other party.

The matter will then be jointly raised with the MA&eneral Manager HR and the

PSA Assistant Secretary Sector Representative hieir support and suggested
options for resolution of the matter. If the matéll remains unresolved, then the
matter will be jointly referred to the Director Geral of MAF and a member of the
PSA Secretariat who will take all practicable stépsesolve the matter.

If resolution cannot be reached the party will takgch steps as they see fit to
formally resolve the alleged breach of good failcluding the appropriate steps
about in “difficulties and disagreements”.

Completion of bargaining

MAF and the PSA will consider théargaining is completed when the parties
either _agree that they cannot reach agreement and the appropriate options
contained in this agreement have been exhausted, or agreement is reached on the
terms of a new collective agreement and these are ratified by PSA members.

MAF will seek MEB approval once a final agreementniade with the PSA and this
should be completed within two weeks of referfélagreement is outside the State
Services Commission bargaining parameters MAF nempire additional time to
seek approval from the State Services Commis$iki- and the PSA will document
the final agreement reached by both parties, inclgdhe proposed new or amended
wording of each clause in the agreement.

The PSA requires endorsement of any offer foreseéht of at least 60% of those
PSA members who will be bound by the proposedatioleagreement and who
participate in the ratification process. The ratdtion procedure will be

implemented when an agreed settlement is reachethdyombined bargaining

team.

Minor amendments or proposed variations to the pemal settlement identified as a
pre-requisite to final settlement will, in generdbe resolved by authorised
representatives of MAF and the PSA. Matters ofamensubstantive nature will
require the resumption of bargaining with the fadirgaining team.
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Minor amendments or proposed variations to the pemal settlement identified as a
pre-requisite to final settlement will, in generdbe resolved by authorised
representatives of MAF and the PSA. Matters ofamensubstantive nature will
require the resumption of bargaining with the fudirgaining team.

Notification that full and final settlement has heeeached will be confirmed by
MAF and PSA no later than 14 days following comgfetof the ratification
procedures.

The collective agreement will be revised by MAFdiscussion with the PSA to
incorporate the terms of the full and final settéah

MAF to ensure that copies of the collective agregnaee sent to the Department of
Labour.

The collective agreement will be placed on the Ni&€rnet sit (Emphasis added).

Bargaining took place between the parties from &rdd 2005 until 22 June 2005.

Bargaining was scheduled on 1-2 July with the temst® of a Department of Labour
mediator in Auckland. An agreement was reacheddst the parties during the evening of
1 July.

lan Baldick, an organiser with the PSA, became lwved in the bargaining when the
previous organiser resigned from the PSA. Mr B&ldvas present when a settlement was
reached. The Christchurch PSA delegates, howestireérly to catch their return flight
before the final agreement was reached. MAF dagisNir Baldick and the PSA agreed to
recommend the agreement to PSA members (statefhevilence para.12).

Fleur Fitzsimmons a PSA organiser, who attendednasbserver in all of the bargaining,
confirmed that her role included attending theficgtion meetings where she says she
recommendedthe members accept the proposed terms of settlen@enthe PSA had

undertaken to do(statement of evidence para.8).

The parties went through a process of writing uptdrms of the new collective agreement
that included: adjusting the pay rates and adjgstimumber of clauses and provisions and
conditions of employment. MAF says that it offesssistance to the PSA in the ratification
process and suggested amongst other things aHouérPoint presentation. MAF says the
PSA indicated that it would consider the offer lutvent ahead anyway with its own

process after 2 July 2005.

On 11 July 2005 MAF sent the PSA the final termseitlement. This involved inserting

new clauses into the collective agreement and aatgn exercise. Updated salary levels
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were included. MAF received a response on 11 Jdgcument 3). Confirmation was
received of the changes requested, including theewu date to avoid confusion and
agreement was reached. A copy of the agreementpnatuced (document 4). This
document was headé®roposed terms of settlement 2005 collective agrest 11 July
2005".

MAF became aware on 11 July afri update on negotiationdor the PSA MAF collective
agreement involving a communication to PSA memiggeceument 5). MAF was critical
that the email referred tvest offer” and that the PSA had:

“...a proposed offer for PSA members to vote on.s T$ithe best offer we believe
the employer is prepared to make at this time. pAd of the formal mediated
agreement, the PSA is required to present and rewamd this settlement to
members. However, it is up to members to determinether it is accepted or
rejected.”

MAF says that this proposed communication did reftect the PSA’s agreement to
recommend ratification of the agreement to its mersib MAF’s concerns about this were
reflected in further email correspondence betwedhQsborne and Alan Davis, Assistant
Secretary of the PSA and General Manager, HumaauRess, MAF respectively.

A copy of a document entitlédUnion News” (document 7) came into MAF’s hands on or
about 12 or 13 July. This document included twtingpballot papers. The terms of the
“proposed terms of settlementiere also attached to the document. MAF was gisajed
that the PSA would not agree to a joint communicatio employees and MAF took
exception to thé'Union News” of 11 July because there was no reference to 8% P
“recommending”settlement to its members. In addition, the camication referred to the
agreement being dwffer” and incorporated a strike ballot paper with itAMconsidered
that the original union news was not in keepinghwiite code of good faith or the spirit of
negotiations. MAF also claim that it was not aeterfor the document to purport that the
PSA was required by the mediator to present andmmewend the settlement to members.
MAF say that this was especially so where the PS4 hgreed to the settlement and

represented to the negotiators that it would recenunt to its members at ratification.

On or about 14 July, MAF became aware of anotheunhent headeUpdate 13 July
2005” (document 8). This document was signed by Mankupe and Dave Gillespie (both
on the PSA bargaining team; see document 2, codead faith agreement), who had met

with lan Baldick and Jeff Osborne regarding conseaver the collective agreement
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negotiations and subsequent resignation of manystChurch staff from the PSA. | will
return to the Christchurch resignations shortly.

Mr Baldick and Mr Osborne say that they were noaunof the Christchurch July update
document until it appeared in MAF’s bundle. Mr &iak was not aware of it previously
being brought to either his or Mr Osborne’s at@midr any views expressed about it. They
consider the document was not an official PSA dcenim

Mr Osborne agreed that there were three key doctanterbe posted to each PSA member.
These included the Union News dated 11 July 20@bta ballot forms. The first ballot
form was a ratification ballot form. The paperuggd the voter to sign that they were a
financial member. It included a feedback sectiod the vote. The second ballot form was
a strike ballot form. Its purpose was to makdeacto members that the terms of settlement
were considered to be the best the PSA could aeldethe time and that collective action
would probably be necessary to achieve a significaange if they decided to reject the

offer.

The purpose of the ballot was to ensure that thesrative was explicitly discussed at
meetings and considered by other members so tbgtkinew the likely consequences of a
“no” result. The secondary purpose was to save iinthe ratification failed. The PSA

would not have to run a second meeting and ballotgss to gain authorisation for the
negotiating team to consider further strike acaod ensure the PSA’s mandate.

Mr Osborne says the package was provided to MAEdosultation. He acknowledged that
MAF advised its concerns about the wording and eyte meet with MAF on 12 July to
discuss the concerns. The PSA revised the UnionsN& 11 July which was finally
distributed.

In the meantime, a number of Christchurch membesgmned from the PSA. Mr Osborne
was advised of this on 12 July 2005. On 12 Jul§52Mr Fortune notified MAF of an
attached list of Christchurch staff who had formaksigned from the PSA and requested
union fee deductions to cease. The Authority veéd by Mr Davis that this matter was
brought to his attention and upon considering didied to action the request. He says that
he considered the request and situatiororthodox”. He did not rush but held off and was
sure that he raised the matter in a conversatitm Mr Osborne. Action was taken to cease
the deductions from the next pay period.



28.

29.

30.

31.

32.

33.

In the meantime, Mr Osborne wrote and sent outnaaileéo the MAF employees and staff
who had received the Christchurch email: (See decus©, 10 and 11 MAF’s bundle.) He

was trying to resolve the membership issue andexkiat retain the members in the PSA.

At this point, Mr Osborne’s intention was to prevémther problems and to reinforce the
need for members to stay in the union and let theice be properly heard. He says his
effort was an attempt to reinforce the integritytloé ballot process and hold the collective
together. Messrs Osborne and Baldick arrangedténcha meeting at Christchurch on 13
July. However, there was a poor turnout to thigting with only three delegates and one
member. Mr Osborne says that he never saw thestChurch members update of 13 July
2005 that was produced purportedly as a resuliaifrheeting.

The next thing to occur was that the Christchur@nminers who had resigned rejoined the

union. Voting for ratification closed at 4pm on 29y 2005.

MAF was orally advised of the outcome of the raéfion by lan Baldick on 29 July. The
formal result that ratification had been unsucadssfis conveyed in a letter on 3 August
2005 from the PSA. It subsequently requested rdetails and has been critical of the PSA

for not providing them.

On 11 August 2005, MAF provided notice that it i@siating collective bargaining to start
a new process for two collective agreements. The-Nposition on the circumstances
surrounding the resignations and the rejoininghef €hristchurch MAF members was that
they were encouraged to rejoin specifically for fthepose to vote the agreement down
(Hillard para. 40 supplementary written statememYJAF argues that these Christchurch
members could not possibly have been financial negsnbf the PSA during the voting
process when MAF had ceased deducting their ur@es, fand that upon rejoining the PSA
their union fees would not have been taken ouheirtwages until after the first pay period

in September which was after the ratification vote.

Given the dispute on the ratification, the retugniofficer provided the following

information:

“The ballot seeking ratification of the MAF PSA leative agreement failed to reach
60% of all voters in favour. A breakdown of theules are as follows:

Ballot: Terms of settlement

Accept; 244
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Reject 248

Percentage result 49.95%

No votes were declared invalid.

If you have further questions on this matter pleasstact Jeff Osborne on ...”

The PSA has taken issue with MAF cross initiatingrgaining for two collective
agreements. MAF says that one of the consequéraseeen that the PSA has refused on a
number of occasions to meet to discuss any bargpiprotocol or any other matter
whatsoever to do with MAF’s initiation. MAF arraed) dates with the PSA for 16, 20, 21
and 22 September.

On 14 September 2005 the PSA’s lawyer gave an taldieg during a telephone conference
with the Authority and MAF that the PSA would attieam mediation that had been organised
for 16 September 2005. On 16 September, the P8Adati attend as there appeared to be
some confusion about what mediation would entafollowing this, during another
telephone conference on 20 September 2005 the Atythiirected that the parties to attend
mediation and the parties consented to attend. P is critical of an email sent by Mr
Davis concerning the PSA being ordered to mediatidacument 1 of the PSA'’s
supplementary bundle). The parties met on 21 &dpe with a Department of Labour
mediator. They have continued to meet since anidglthe course of these proceedings.

During this time MAF became aware of the existenteanother document: PSA/MAF
members meeting kit (MAF'S supplementary bundleutdoent 12). The document has
raised another issue about communications. Therkiides details and information for
members to contact the Director General directlyuwging MAF to re-enter bargaining in
relation to the April Bargaining Notice”. At about the same time the Director General
started receiving by fax direct communications frB®A members asking MAF to re-enter

bargaining.

Findings

37.

My findings are:

o There is nothing to preclude MAF from initiating rgaining for two

collective agreements. It has not breached itgatibn to act in good faith
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by doing so, especially since the agreement reabbddnot been ratified
and the PSA was raising the possibility of furtbl@ms.

o The PSA has breached its obligation to act in gadthi with misleading
communications with its members on the ratificatiohthe agreement
reached in mediation when it included a strike geotballot and sought
written feedback and referred to the agreemenh adfar.

o The PSA’s involvement in arranging direct commutiaras with the
Director General was a breach of good faith wheth parties had teams of

negotiators and a communication protocol.

o The PSA did not attend mediation following an umalking given that it
would do so. However, because | accept that thppeared to be some
confusion and argument of the legal position on lhegaining and the
employment relationship problem, the PSA was ndirgach of good faith
for not attending mediation on 16 September.

o The code of good faith agreement should continuapply between the
parties involved in bargaining for three separatemt of collective

agreement.

o | have not made a declaration on the ratificatiatiob result but have

included some comments on best practice.
My reasons for these findings follow:
Has bargaining ended and is cross-initiation permied?

38. An agreement reached in bargaining on 1 July wasatiied subsequently. Bargaining has
not ceased. It continues until such time as eifieparties agree that bargaining has ended
or when it ceases upon the signing of a collecémgloyment agreement that has been
ratified. There has been no mutual agreement baagaining has ended given the
agreement reached in bargaining has not beenedtifinere remains in existence the PSA
initiated bargaining and now the MAF initiated bairgng. | am supported in my
conclusion with regard to the code of good faithstxg between the parties on the

completion of bargaining arrangements :
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MAF and the PSA will consider théargaining is completed when the parties
either agree that they cannot reach agreemenénd the appropriate options
contained in this agreement have been exhaustedgrement is reached on the
terms of a new collective agreement and these aratified by PSA members
(Emphasis added).

MAF will seek MEB approval oncefimal agreementis made with the PSA and this
should be completed within two weeks of referfélagreement is outside the State
Services Commission bargaining parameters MAF nempire additional time to
seek approval from the State Services Commis$iki- and the PSA will document
the final agreement reached by both parties, inclgdhe proposed new or amended
wording of each clause in the agreement (Emphastied).

There was no agreement that bargaining had beepleted. There is no evidence that the
other options in the code have been exhausted. atification ballot resulted in the
agreement not being ratified. The code referditml'agreement’ There is no evidence of
this occurring. Indeed the code seems to envidagehe act of getting an agreement may

not necessarily be final. For example the codeiges for:

“Minor amendments or proposed variations to the psmal settlement identified as
a pre-requisite to final settlement will, in geale be resolved by authorised
representatives of MAF and the PSA. Mattersmbae substantive nature will
require the resumption of bargaining with thd hadrgaining team”.

It also provides for

“Notification that full and final settlement has heaeached will be confirmed by
MAF and PSA no later than 14 days following caetiph of the ratification
procedures”.

The Act does not preclude cross initiating bargegni | hold that MAF has not acted
contrary to the provisions of the Act. Since itgi@n is within the scope of provisions
available to it, and an agreement reached in bairgaivas not ratified, | hold that MAF has
not breached an obligation to act in good faitlne €ffect of MAF’'s action has been to raise
another form of outcome to replace the expiredectife agreement that it is not precluded
under the Act. It was not necessary for it to gatsearlier, since it has put the PSA on
notice. The PSA was seeking written feedback fitsmmembers on any changed position

on its bargaining claims if ratification was notsassful anyway.
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Communications

42.

43.

44,

45,

The PSA’s communications with its members

The first issue is the union’s update on negotietidated 11 July and Union News [paras 6,
19, 21 & 23 above] that MAF has objected to. TEB&AMas clearly qualified its position in
the matter. Instead of unequivocally recommendieyagreement reached in mediation it
has qualified its position by using the wofbgst offer we believe the employer is prepared
to make at this time”and the inclusion of the strike ballot (documeft S~ollowing
consultation, upon MAF raising its concern abowt tiriginal communication, the PSA
revised the document and changes were made in tihen News which was sent out
(document 7). This however continued to refermamtier and included the strike ballot.

The original version of the union news was destoy®d the changed version was
authorised by Jeff Osborne for printing and disttitn. The code of good faith did not
require a joint communication. The code provided d joint communication beingHhe
preferred approach”wherever possible and permitted separate commionsaby the
parties. MAF ideally would have wished for a jos@mmunication. The PSA’s decision
not to have a joint communication was not a bredajood faith because it was not required

by the code and consultation did occur with charggsg made.

However the PSA’s decision to include a strike dgaNith the ratification of the agreement

reached in mediation, when it agreed to recomméedagreement to its members, was
potentially deceptive, and certainly misleadingheTpresentation was ambiguous leaving
me to doubt that the decision to include the strnié&ce ballot was so that members knew
the likely consequences of a ‘no’ result when theosdary purpose was to save time if the
ratification failed. Also, | am supported in thgenclusion by Mr Osborne’s reaction to

retain the Christchurch members in the PSA whorbamjned. His action was taken to keep

them in the union.

The continuing reference to aroffer” was also misleading since both parties to the
negotiations had reached an agreemer@ffet” implies that there might be more from
MAF. MAF believed it had reached an agreementhenstubstance. It is not unreasonable
for MAF to have reached a conclusion from the comication that the PSA was setting

about to position itself for further negotiatiod%is is a breach of good faith by the PSA in
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its communication with its members and MAF since Hargaining teams had reached an

agreement.

MAF has every right to be concerned when it belieitehad an agreement and this was
affected by the issue of the impact of the Christch members on the outcome of the
ballot, where those members who had purportedigmed were being encouraged to stay
with the union, and vote, and if they did not favtlue agreement, vote against ratification.
Further the matter is affected by the options @& tbaquest for written feed back and the
strike ballot during the ratification process ififiaation was voted down to save time. MAF
have interpreted, not unreasonably, these faatcasnegative light and the way in which the
PSA has presented them has left it exposed tocierti when it failed to properly
recommend the agreement as agreed, and presentedritambiguous way. It seems it
wants it both ways, i.e. to retain its members (Whd resigned and rejoined) and be seen to
be recommending the agreement. Its actions icoismunications fall short of the latter, |
hold. However in the best light its actions coh&lseen as being informative on the range
of possibilities but in best practice that inforroatshould have been conveyed much earlier

in the process to members.

The next matter related to tHepdate 13 July 2005”(document 8) [para 22 above] that
came into MAF’s possession on 14 July. This i®eudhent written by individuals from the
PSA reporting on a meeting with PSA officials. Tihdividuals had been involved in the
bargaining process. lan Baldick and Jeff Osbome that they were not aware of the

document and say it is not an official PSA document

This document appeared at the same time the Ciuistic members of the PSA employed
by MAF resigned. It is a damaging document in agimas it reports lan Baldick and Jeff
Osborne advised PSA members that the best chanuet oatifying the agreement was for
the Christchurch staff to rejoin the PSA and vaaiast the ratification.

A linkage has been drawn by MAF about the docunagrat the employees subsequently
rejoining the PSA and the ratification ballot fadito achieve the 60% threshold required for
approval. Until these proceedings it seems that-M#d not take up the document with
PSA officials considering that lan Baldick and Jefborne say that they were not aware of
the Christchurch update until it appeared in MABigdle. Mr Osborne’s choice of words
in his email (document 9), however, was unfortunatéhis is because the PSA was

committed to recommending the agreement whileastime time he was telling disaffected
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employees that by belonging to the union the bestse of action would be to remain with

it if they wanted to vote against the agreemeng. belanced his advice with recommending
that those in favour should vote to accept it. degr such a balance does not address the
damage because of the agreement the PSA had with NMlforeover, he had in my opinion
decided to address an issue of retaining union reeship numbers as opposed to
addressing in good faith the recommendation ofatipreement reached in mediation. This
action was not in keeping with the requirementdbia good faith despite the most unusual

circumstances resulting from the resignations efGhristchurch members.

The two individual members, who | understand wead pf the PSA bargaining team and
responsible for writing thtlUpdate 13 July 2005; would be seriously open to an allegation
of a breach of good faith if the document they wnatisrepresents the communication with
lan Baldick and Jeff Osborne, and if it was cirteth with a purpose to defeat and
undermine the agreement reached in mediation. eTisemsufficient evidence for me to
take this matter any further since they did noegvidence, the matter was not taken up by
MAF with PSA official and lan Baldick and Jeff Oshe say that they were not aware of
the Christchurch update until it appeared in MABtUsdle.

The PSA's involvement with direct communications wth the Director General of MAF

51.

52.

53.

This issue relates to MAF's objection to the PSA FM@embers’ meeting kit (document 12
in the supplementary bundle) and the claim thatetheas been a breach of good faith
because the PSA has been a party to organisingeet dlommunication with the Director

General, outside MAF’S bargaining team, and noisaged by the code of good faith.

As an aside the code of good faith agreement shmitinue to apply between the parties
involved in bargaining for three separate formsaifective agreement. Because the code
had been agreed between the parties for the &irst bf collective agreement, | hold it is
reasonable that the terms of the code should amntio apply for the two further forms of
agreement that have been initiated and until rersegotiated or repudiated by one of the
parties.

The PSA arranged for its members to communicate thi Director General to get MAF to
resume bargaining on the basis that the PSA didhagse to bargain on MAF's cross
initiation for two collective agreements. Such med communication without prior

consultation outside the code of good faith is aabh of good faith. There was no
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consultation with MAF. The information misrepretsh MAF's willingness to bargain.
There appears to be a genuine dispute on the latrakates to the question about when
bargaining ceases and what the parties should bgaibang on. However given the
relationship between the parties there should agetbeen any direct communication with
the Director General when the PSA could be readgnaxpected to know who it was
properly dealing with in MAF, given previous negditbns, the existence of the code and
legal requirements in bargaining. The PSA’s ineohent in organising direct

communication with the Director General is a breaichood faith.

The PSA and the ratification process

54.

55.

56.

This comes within the Authority’s jurisdiction bers® it is an employment relationship
problem generally relating to the parties condetdtng to good faith obligations and other
actions arising from or related to the employmetdtronship or related to the interpretation
of the Act. The resignation of the Christchurchnmbers complicated the process. A
guestion has been raised about the members nowfoly the correct rules of giving notice
to resign from the PSA. There is a question alsoutithe financial standing of those
members who purportedly resigned. There is alsissre about at least two members who
may not have been covered by the collective agreemrad their eligibility to vote in the
ballot. MAF has asked the Authority to declare bladlot null and void. | am not prepared
to do that because the evidence is not sufficestipport the request from MAF.

The PSA may wish to reflect on how it has condudtedballot. Quite properly it has

engaged a returning officer. There is an issuaitabiee participation in the ballot. The
immediate requirement is that voters must be mesbethe PSA. Secondly the voters
must be covered by the proposed collective employragreement. The code of good faith

agreement makes provision for the following:

The PSA requires endorsement of any offer foreseétht of at least 60% of those
PSA members who will bebound by the proposed collective agreement and who
participate in the ratification process. Theif@ation procedure will be
implemented when an agreed settlement is redaphéde combined bargaining team
(Emphasis added).

There are no prescriptive rules regarding condgatatification ballots. It is most unusual
for an employer to request details about the halBtt in the circumstances of the PSA
agreeing it would recommend the agreement, andni@bers resigning in Christchurch,

MAF had an interest. It would be good practicedarnion to be able to support the ballot
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being run democratically and to ensure there istang or meeting attendance record kept.
Any failure to produce a roll of eligible voters oecord of voters or attendance lists at
meetings could be in breach of good faith, paréidylif there are defects found in the
balloting process. It would be good practice tog tinion to be able to satisfy the ballot

being conducted properly.

The arrangement in this case has created a dftfficlne returning officer says that a check
was made of each member’'s worksite and that thdoyie was a PSA member from a
declaration given on the ballot paper. No suppgrévidence has been produced to support
these checks and to show a correct roll againstwatted. | have to accept the evidence of
the checks being done. The issue surrounding thestChurch resignations has raised an
issue about their standing as PSA members atrtieednd if they could be still categorised
as members (in arrears). Also, MAF has raiseddbee of the two members voting who
may not have been covered by the agreement. TWwaseno detail provided of their
circumstances. | make no declaration about thitbadsult because of the above issues;
suffice to say that at some point given the negjotia now taking place for a form of
collective agreement, another ballot will be regdion such terms for ratification applicable

at the time.

The PSA and mediation

58.

59.

The failure of the PSA to attend mediation giver #xistence of an undertaking to the
Authority has been raised by MAF. | must say thatas concerned upon being given an
undertaking that the PSA would attend mediation ithéid not do so. It says it would only

do so on the basis of negotiations for a singléeecoVe agreement when MAF was trying to
mediate on its initiation for bargaining of two lemtives.

The PSA lodged an application in the Authority esalve an employment relationship
problem. Notwithstanding the bargaining issues pjheties had an obligation to attend
mediation, and it was not until the Authority dited the parties, and by consent the parties
agreed to attend without any pre conditions antiaut prejudice, and they did so. It may
be that the PSA had some confusion about what tiedisvould cover. | would have
expected the PSA to have known that mediation whldequired and that its lawyer’'s

undertaking be fulfilled.
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The PSA has also raised an issue about a MAF empdrting on the events of the
Authority’s telephone conference on 20 Septembervas apparently left for members to
see but without more details of how it was found @me circumstances of it being left,
nothing turns on it. | conclude that the documenncidental. Nothing turns on it given
that the parties did go to mediation. Given thaigsl subsequent attendance at mediation
there is nothing much in this matter. | do noemd to pursue it further. However this
highlights that care does need to be taken witluah@nts and their use.

Concluding remarks

61.

62.

MAF feels let down by the circumstances it has tbutself in. The PSA will need to

consider its approach to communications and orgtiois The situation the parties have
put themselves in requires some imaginative thioplkand strategic purpose. | can only
reinforce that these parties must come to grip$ whe reality they find themselves in
beyond these issues. Despite these issues, thslyamotinue to face each other, bargain,
settle and ratify an appropriate outcome to meeir theeds that is the responsibility they
have to their members/employer. Mediation servioeing offered by the Department of

Labour will | am sure assist in such endeavours.

Costs are reserved. Because of the two lodgedcapphs, the importance of the issues to
both parties and because the employment relatipnploblem is a shared bargaining
problem | am inclined to let costs lie where thay. f

P R Stapp
Member of the Authority



