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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] The origins of this employment relationship problgmback to 2001 when the applicant union
and W & H Newspapers Limited (as the respondent|@yep then was) concluded an
employment agreement to cover journalists at thes Mealand Herald. Negotiations for this
collective agreement had involved an acrimoniosputie over coverage and underlying issues
were not completely resolved. The top rates incibieective did not meet the market for some
senior and experienced journalists and some uniemlmers in this category received personal
to holder payments above the newly ratified payesca

[2] Towards the end of 2002 the union lodged this mattéeging breaches of good faith which
were undermining coverage. It said that the employas pushing some senior journalists into
leaving the collective agreement. It cited the epl@nmof Tony Wall, who had requested the
respondent to match the package that a competédrdifered him and was told that the
respondent would agree on condition that he witlhdrem the collective agreement.

[3] The mechanism by which Mr Wall was purported towbdhdrawn from the coverage of the
collective agreement was Clause 4.3 of that agraemich permitted employees to withdraw
onto a separate individual agreement without giwipgtheir union membership. Clause 6.1 of
the same agreement provided that with the emplsyashsent, employees might move from
wages to salary based remuneration while remaininder the coverage of the collective
agreement. Within the document there were thusatteonative mechanisms for formalising the
remuneration of individuals who were to be paid entbran what was set out in the pay scales of
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the agreement. In practice there was also a timmgle mechanism by the payment of a margin
on top of the scale.

[4] The union alleged that the employer had adopteldrket policy that it would not use clause

6.1 at all and said that such a policy amounteal bhoeach of good faith. The employer said that
it did not have any such policy and wanted Mr Walleave the collective because it could not
afford to have him “double dip” by getting certdnanefits of the collective agreement on top of
a very substantial margin.

Relief sought

[5] In its second amended statement of problem, thenwstated that it would like the employment

relationship problem to be resolved by means ofdhewing declarations:

a. " A declaration that the respondent was in breadhte CEA by failing to
consider fairly and reasonably Mr Wall's requestrémnain covered by the
CEA.

b. A declaration that the respondent was in breacktsofiuty of good faith to
Mr Wall, in terms of sections 4(2)(a) and 4(4)(bXtee Act, by unfairly and
unreasonably requiring him to withdraw from the emage of the CEA.

c. A declaration that the respondent was in breacktsotiuty of good faith to
the applicant, in terms of sections 4(2)(b) and)4(d) of the Act, by
behaving in a misleading and deceptive manner irgdiaing, in that it
agreed to a term of the CEA which provided a meigmanby which
employees covered by the CEA could shift from viaged pay to salary-
based pay with the agreement of the employer, ithead no intention of
agreeing to any employee making such a shift.

d. A declaration that the respondent was in breacktsofiuty of good faith to
the applicant, in terms of sections 4 (2) (b) ar(d)4(b) of the Act, by
adopting policies and practices calculated to umdiexe the coverage
application of a collective agreement in force betw them and thereby to
damage the legitimate interests of the union asidhiémbers.”

Issues for determination

[6]

[7]

The central issues for the Authority were whetleré was a blanket policy as alleged and if
so, whether it was in breach of good faith. Howeearly in my investigation | formed the view
that there was another issue which had not beseddy either of the parties but could affect
the whole case. This was a question of law: whettleause 4.3 was consistent with the
Employment Relations Act and so whether it couketaffect in the way expressed by the
parties. After meeting with the parties to gathadence | advised them that before completing
my investigation | would refer this question to tBmployment Court pursuant to s.177 of the
Employment Relations Act. The referral is appenieithis determination as appendix 1.

Before the Court the union adopted the position theuse 4.3 of the CEA is inconsistent with
s.56 of the Employment Relations Act to the extéat it purports to allow employees to opt
out of coverage notwithstanding that their work agms covered and they remain union
members. The employer argued that resigning fraeruthion is not the only way an employee
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[9]
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can leave coverage and that it is open to thegsatdi provide in the collective (as they had done
here) for other methods, including a method thaisdwot involve resignation from the union.

The Employment Court concluded that a collectiveeament purporting to provide that an

employee can withdraw from its coverage simply lwyng notice to that effect to the employer

and the union is inconsistent with the specific gederal provisions of the Act. Pending the
hearing of an appeal from that decision, the Cotippeal stayed my determination of the

original employment relationship problem. In a demi dated 21 December 2004 the Court of
Appeal upheld the finding of the Employment Court.

| tend to the view that the conclusion of the CoofrtAppeal resolves the essence of this
employment relationship problem. We now know tlnet parties are barred from using clause
4.3 at all, so there can be no suggestion thabilavbe permissible to have a blanket policy
requiring its application in cases of “salarisaticBlause 4.3 will not be the cause of any future
employment relationship problems. However, the nrfias indicated that it continues to want
an answer to the factual question whether, in 2@02,respondent imposed such a blanket
policy and whether in doing so the respondent aictédeach of good faith.

[10] The parties have provided closing submission tmpiete the investigation. | begin by

addressing the question whether a blanket policy adopted as alleged and then go on to
consider each of the declarations in turn.

Was there a blanket policy?

[11] When Mr Wall approached his employer to say thahdx been offered a big incentive to go

to a competitor, he asked that the respondent matohincreasing his margin above the pay
scale. The margin he sought was nearly 40% ab®/bdse salary. He did not expressly invoke
clause 6.1 or ask specifically to be put on a gahdthin the collective. It appears he was not
acquainted with the detail of the collective agreatmHe also voiced a preference to remain in
the collective, which produced the following respenby email, from Mr Harman on 30/7/02:

“The company'’s absolute bottom line is that théyamay you will get a pay rise of the level we
are talking is to go on a salary. And the comparprasent policy is that we will not entertain
salaries in the Collective, beyond that small nunibat we agreed to grandfather.”

[12] Mr Wall wanted his pay rise so upon getting Mr Hams email he agreed to accept the terms

of the individual employment contract offered tomhiand signed an express provision
confirming that he was leaving the collective.

[13] A simple increase to a union member’s margin mdatitthat all the benefits of the collective

(such as penal rates) would be retained. The regmbrhad a concern about such “double
dipping” in circumstances where a very high leveingcrease was proposed, as it was here. In
recognition of this the union had agreed to claGsk which provided a mechanism for
“salarisation” (the incorporation of penal ratesl aertain other benefits into the proposed rate)
without leaving the collective.

[14] The union did not therefore have an objection ingyple with the first part of Mr Harman’s

email. The problem was with the second part, asuthien’s position was that where the
preference of the employee was to remain withinctiieective, ‘salarisation’ can and should be
achieved pursuant to clause 6.1.
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[15] Mr Harman told me however that clause 6.1 did rdress all the employer’s concerns
regarding double dipping. If Mr Wall were put osaary pursuant to clause 6.1 he would, like
others covered by the collective, receive pericghtary adjustments during the term of the
agreement. | was told that, because of the sitleedincrease being sought, the company did not
wish to commit itself to another pay rise for Mr Wa the near future. At the time, however, it
did not explain this to Mr Wall as it was explainedme.

[16] Mr Harman told me that too much has been readtiresecond part of his email and that Mr
Wall's situation, like every other, was to be detared on its merits. The company argues that
it had a genuine good faith (financial) reasonvianting to apply clause 4.3 in this situation. It
was also conceded however that pay increases ffocetaered by the collective were usually
passed on to those on individual agreements.

[17] In March 2003 there were two cases where union neesriook on additional responsibilities
and requested, in return, increases in remuneragyond the pay scales of the collective. One
was simply paid a margin above the top of the sdsdeause the increase sought was not great.
The other, Ms Herrick, was told that she would needome out of the collective. Unlike Mr
Wall, she did not express a preference for remgimirthe collective (although she told me that
this was what she did want) because, she saidhshght it would be pointless to say so. In the
event, however, she was not required to sign aigimovexpressly agreeing to come out of the
collective, although she did sign a new individagieement and she did get her pay rise.

[18] The union says that Ms Herrick’'s example is eviéetitat the blanket policy was being
implemented. In addition it also cited the exanmgdla new journalist who upon his appointment
in August 2002 was told that at the expiry of theial 30 day period (in which he would be
paid under the terms of the collective agreemeatcduld go on to a much more generous
individual agreement and receive back pay to hismencement date.

Determination

[19] The language of the second part of Mr Harman’s keomild not be plainer. It contains a
clear statement of the respondent’s position a80afuly 2002. The respondenvduld not
entertain salaries in the collective beyond thaBBmumber that we agreed to grandfatlier
accept that this amounts to an unequivocal, blapkdéty that there would be no further
salarisation pursuant to clause 6.1.

[20] | accept that the policy as expressed was apphiedri Wall's case. He was offered a pay
increase on condition that he leave the colleciiveias not negotiable. There is however very
little evidence that the policy was actively purdwadter that. Ms Herrick initially received the
same ultimatum as him but in the end, was not redub consent to leave the collective.

[21] The union has submitted that the company probablieg back from its original intention
because of the union’s protests at the suggedtanat blanket policy be put in place. This is a
reasonable inference to draw. However, | do notheseit can be a breach of good faith for the
company to change its plan in response to the isi\aomcerns.

[22] As for the new employee, Mr P, | note that his winstances were different from the other
examples. He was not a union member and never &quteany interest in becoming one. There
is no evidence of the respondent exerting direltutence on Mr P to remain outside the
collective although the union submits that thisthe effect of being offered an individual
employment agreement on better terms than thectivie
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[23] To address the question whether the respondesti$ntent of Mr P amounted to any sort of
breach of good faith is beyond the scope of thigtenalt would require consideration of the
effect of Part 3 of the Act as well as the goodhfaind bargaining provisions, and would itself
give rise to questions of law which might warragfierral to the Court pursuant to s.177 of the
Employment Relations Act. | confine myself to sayithat Mr P gave evidence at the
investigation meeting and said nothing to indictitat he was pressured to stay outside the
collective. The offer made to him was consisterihwie terms of the blanket policy but it was
also consistent with what Mr P appeared quite ieddpntly to want. | cannot conclude that his
treatment supports the contention that a blankietypwas implemented.

[24] In summary, the evidence has shown that, in JuB220e respondent established a policy
that there would be no salarisation within the extive and implemented it in relation to Mr
Wall. After that, however, no other union membes baen forced out of the collective and so it
is not possible to say that the policy was purdaegnd July 2002.

Was the respondent in breach of the CEA by failingo consider fairly and reasonably Mr
Wall's request to remain covered by the CEA?

[25] The union has argued that having agreed to thasri of clause 6.1 the company could not
in good faith refuse to consider its use. | agrdh whis contention. At paragraph [46] of its
decision on the questions of law | referred tahe Employment Court noted that clause 6.1
provided a mechanism for salaried employees to iremighin the collective and continued:

“Thus, insistence on salaried employees leavingcthweerage of the collective agreement would
fall down on a number of counts. It would be inihito promoting observance of the principles
of ILO convention 87 on freedom of associationduld not promote collective bargaining. It
would at least indirectly undermine the effects8 and 9 providing that membership of unions
should be voluntary and prohibiting any arrangensethtat confer any preference on employees
turning on whether the particular employee is onct a member of a union.”

[26] In submissions Mr Towner referred meQarter Holt Harvey v National Distribution Union
Inc [2002] 1 ERNZ 23@t 252-253 where the Court noted:

“Whether rights have been breached and whether mqmehas acted in good faith involve
rather different considerations.”

[27] Many of the cases which come before the Authomtyocern breaches of rights which clearly
do not amount to breaches of good faith. A verydgipexample might be the failure, through
ignorance, of a small employer to meet its oblwadi pursuant to the minimum code. | accept
that the respondent in this case had a genuineflibat it was acting within the terms of the
agreement. | do not however consider it was actmghe spirit of the agreement. The
respondent should have given fair and reasonalisideration to Mr Wall’s request to remain
covered by the CEA, including a full explanation taswhy it wished him to leave the
collective. | am not satisfied that it has beenvamdhat it did so. It was not surprising that he
considered the decision to be an arbitrary one.

[28] | accept that this was a breach of good faith.
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Was the respondent in breach of its duty of good fén to Mr Wall by unfairly and
unreasonably requiring him to withdraw from the coverage of the CEA?

[29] There was no consultation with Mr Wall and no cdesation of any option other than the
application of clause 4.3. The blanket policy methnatt the parties never got to discuss the
range of possible options. There was no opportuoityr Wall to negotiate any kind of trade
off that might have worked for both parties. He dmt therefore make a genuine choice about
leaving the collective. The effect was that he waairly and unreasonably required to
withdraw from the collective. This was a breaclyobd faith.

Was the respondent in breach of its duty of good fh to the applicant by behaving in a
misleading and deceptive manner in bargaining?

[30] The union argues here that the company agreedeanttiusion of clause 6.1 with no
intentions of ever applying it, and that this ist mmod faith behaviour. There is no direct
evidence of this; the union’s case is that it cannferred from what has happened subsequently
in particular Mr Harman’s email. | am not prepargdm such scant evidence, to infer what was
in the mind of the company negotiators when thdyasaund the bargaining table. Although
behaviour might be accidentally misleading, de@gptind a breach of good faith both require
intent. On the evidence | heard | cannot say thatréspondent behaved in a deceptive manner
in bargaining or was not acting in good faith & time it agreed to the inclusion of clause 6.1.

Was the respondent in breach of its duty of good fth to the applicant by adopting policies
and practices calculated to undermine the coveraggpplication of a collective agreement?

[31] In its email of 30 July the respondent adoptedaakst policy that it would not use clause 6.1
at all. It was applied in the case of Mr Wall wite effect that he was induced to leave the
collective when he wished to remain covered byAlternatives which might have met the
respondent’s concerns about “double dipping” withoim leaving the collective were not able
to be considered. A blanket policy of this type amed to a breach of good faith towards the
union and its members, and its application to Midl\Wias a breach of good faith towards him
personally.

[32] Had the blanket policy expressed in Mr Harman’siebeen adhered to it had the potential to
undermine the coverage of the agreement over tignewhittling away the same senior
journalists who were at the centre of the hotlytested coverage disputes. To that extent the
publication of that blanket policy leads to anraffative answer to this question.

[33] However, there was no evidence of substance to shathe policy was implemented; in the
months immediately after the union lodged this erattith the Authority, the company stepped
away from a blanket approach. The respondent haieesly stated that it no longer takes the
position expressed in the email. There has beamrgoing breach of good faith. In addition, it
has now been established that there is no questiactause 4 being used in the future. This
disposes of the employment relationship problem.

Y S Oldfield
Member of Employment Relations Authority



