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DETERMINATION OF THE AUTHORITY

The Employment Relationship Problem

[1] Ms Corbett was a Corrections Officer at Waikerison (“the Prison”). On 18 January 2005,
she was dismissed from her employment on one montige. Ms Corbett says that the
dismissal was unjustified and seeks that the Autthéind that she has a personal grievance
and award her various remedies, including reinstatg.

Background Facts and Evidence

[2] Ms Corbett commenced her employment at WaikPrigon in June 2001. In addition to the
matter that led to her dismissal, Ms Corbett haanltbe subject of two other investigations
pertaining to what the Department of Correctionshg” Department”) found to be
inappropriate behaviour on her part.

The first investigation

[4] In early 2003, an investigation was conductetb ithe actions of Ms Corbett and another
Corrections Officer, Mr William Corbett. The investigation concerned the use of the
Waikeria Prison internal email system by the twlicefs over the period 23 October 2002 to
24 November 2002, for the purpose of promoting rasitation to Ms Corbett’'s father, Mr
Sonny Anderson, a Kaumatua with Kaiwhakamana staitisthe Public Prisons Service, to
spiritually cleanse and re-bless the Te Ao Maraméd &t the Prison.

1 Ms Corbett was not married at that time: Her aora was Anderson.
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[5] The outcome of the investigation was that vietter dated 3 November 2003, from the Site
Manager, Ms Liz Nielsen, Ms Corbett received tweafic instructions as follows:

“You are to cease all activity in the workplace suwunding the re-blessing of the Te Ao
Marama Unit” and

“You are to cease all activity in the workplace suwunding the role of Sonny Anderson at
Waikeria Prison, and generally within the Departmert of Corrections.””

[6] The letter also conveyed to Ms Corbett that:

“The investigation found that many of the behavsotirat were investigated had their origins in
advocacy and support for Mr Anderson and it is seem@ necessary safeguard for you and the
Department of Corrections that this activity at kvand advocacy cease.

It is appreciated that strong family links exist fpou and Mr Anderson and this instruction
therefore applies to matters that pertain to thesqyal advocacy of Mr Anderson in the
workplace.”

[7] Ms Corbett was also informed that:

“It is important to note that failure to follow tee written instructions may, if proven, constitate
serious misconduct which could result in an emplegtrelated warning or dismissal. If you are in
doubt that any activity you wish to undertake mighimpromise the instructions please discuss it
with me before undertaking the activity or action.”

The second investigation

[8] The evidence of Ms Nielsen is that in June 20€le became aware of concerns relating to
alleged telephone contact between Ms Corbett anidiraate between 2 April 2004 and 30
May 2004. A subsequent investigation revealed M&tCorbett had given the phone numbers
of herself and her father to an inmate and thapprapriate direct telephone contact had
occurred between the inmate and Ms Corbett on 8,8 April and 30 May 2004.

[9] The outcome of the investigation and the dikcgyy process was that in a letter dated 30
September 2004, it was conveyed to Ms Corbett byNiMtsen that:

“You were invited to provide submissions on thepgaeed disciplinary action by 24 September
2004. In the absence of any submission from yos ItHter serves as formal confirmation of the
written warning.

It is important to understand that any further romgtuct of this or any nature could, if proven,
result in disciplinary action including dismissal.

As a Corrections Officer you should recognise thimerability of people under the Department’s
care and control and be clear it is your profesdiamsponsibility to maintain appropriate
boundaries at all times. You must inform your maardmimediately if you are placed in a situation
where you cannot comply with this requirement.”

The third and final investigation
[10] The Manager of the Nikau Unit at the PrisorMs Jan Taepa. On 5 September 2003, Ms

Taepa received a phone call from a Correctionsc&ffiMs Christine Griffin. Ms Griffin
conveyed a concern about the content of a disausket had occurred with an inmate and

2 Mr William Corbett also received these instrunto
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the experience of this person pertaining to hetamirwith Ms Corbett. [In order to protect
the privacy of this inmate, she shall be referpethtthis determination as Inmate F.]

Ms Taepa duly interviewed Inmate F and thecaésion confirmed what Ms Griffin had
reported. That is, that Inmate F wished to withdearequest that she had previously made to
see the Prison Inspector but she was fearful thexetmay be some retribution from Ms
Corbett. Inmate F told Ms Taepa that she had bestnucted by Ms Corbett to complete an
interview form in order to see the Prison Inspector

Inmate F also informed Ms Taepa that Ms Corbett hesdructed her, that during the
interview with the Prison Inspector, she was tostjoe why her spiritual needs were not
being met and that Inmate F should be seeing hierfaMr Sonny Anderson, and that he
would be able to assist her spiritually. Inmatel$o anformed Ms Taepa that on a previous
occasion, about a month ago, Ms Corbett had reedi¢isat Inmate F ask to see her father and
that she was trying to get him into the Prisonsuffiut at the moment he was going through a
process.”

The above information and Ms Taepa’s findingsertaining to the investigation she
conducted, are recorded in her report dated 8 Bdyetie2004.

Also on 8 September 2004, during a routiné vesthe Nikau Unit, Prison Inspector Ms Ruth
Reese interviewed Inmate F and as the result angp@int made by Inmate F, Ms Reese
recorded the following conclusions in a memorandiated 11 September 2004, to the Prison
Manager:

“9 Inmate [F's] allegations in respect to the exteh CO Corbett’'s influence concerning
spiritual matters causes me to have concern abeugeneral well being of all Nikau Unit
inmates

10 | advised the Unit Manager about the contenhimiate [F’s] interview. | received an email
on 10 September 2004, advising me that the inmate tav be transferred to MEWP for a
time and | consider that it is appropriate for thenate to be removed from the unit
meantime.

11 | am of the view that the inmate’s allegatiopguire investigation as they indicate that CO S
Corbett might have acted outside of her CO rolerasgonsibilities.

12  Theinmate’s allegations are:
* CO S Corbett attempted to coerce inmate F intantgkpiritual instruction against
her wishes

* CO S Corbett has disclosed personal informatiorutabonate B to her father Mr
Anderson.”

The Regional Manager for the Waikato/Centragien of the Public Prisons Service is Mr
Harry Hawthorn. As a result of the information pded by Ms Taepa and Ms Reese, Mr
Hawthorn concluded that the matters raised werenpiaily serious and he instructed an
external investigator, Ms Justine O’Connell, to awct a full investigation into the matters
that had come to his attention in regard to Ms €trlihere was also an additional matter -
an allegation that Ms Corbett had been named asutotébeneficiary in the draft will of
Inmate M.

At a meeting on 20 September 2004, Ms Corbets advised of the allegations and the
investigation that was to occur. Following a furteeeting on 23 September 2004, Ms
Corbett was suspended on full pay pending the ouwtoof the investigation.
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[16] Following a variety of communications from &o time, via a letter from Mr Hawthorn,
dated 15 November 2004, Ms Corbett was informed tha investigation had been
completed. Mr Hawthorn also conveyed that:

“I have now considered the original allegationse #wvidence contained in the report and the
conclusions of the investigation officer, Justin€@nnell together with the submissions provided
on your behalf by your representative dated 28 @mt®?004. | have also conducted my own
personal enquiries following receipt of your sulsiogs.”

[17] The details and findings pertaining to theegéitions against Ms Corbett are set out in Mr
Hawthorn’s letter. The matters raised are:

“ Attempted to coerce inmate [F] into taking spiritud instruction against her wishes

Evidence in the report outlines that a serious amdact has occurred and that the alleged activities
concerned the inmate to such a degree that shenbgaaysically ill. .....................

“I do not accept your contention that inmate [F§exsively sought Sonny Anderson’s assistance
and evidence indicates that the inmate felt comside pressure from you in respect to being
referred to Mr Anderson.

Acted inappropriately in a Prison Officer role regarding the interview form 10041573

While you deny you instructed inmate [F] to see itpector the evidence of Prison Inspector
Ruth Reece, Unit Manager Jan Taepa and the caseraifain corroborates the inmate’s account
of the situation. The consistent issues raisechbyinmate during the investigation had also been
raised with the Unit Manager and the Prison Ingpeand were:
* You directed the inmate to go straight to the lcspe
* You told an inmate what to say to the inspectae-that her spiritual needs were not being
met
* The inmate felt under pressure from you
» She was worried about the consequences of not @siygu asked
* The inmate felt she did not need the support ofAderson as she was getting it from her
bible studies.”

“Failure to comply with the requirements of PPM* B 10

The procedure standard outlined in PPM B 10 requirternal inmate interviews to be dealt with
at the lowest level possible and referred througlinternal levels possible where necessary for
resolution. | am satisfied through the evidencevigied in the report and my own enquiries that
you fail [sic] to comply in this instance with tipelicy or with unit process that requires issues to
be referred back to the case officer and thenddPtincipal Correction Officer.

Failure to comply with a written direction dated 3 November 2003

| do not accept your view that the Site Managetrucsion dated 3 November 2003 was unlawful
and | concur with the findings of the investigatithat you failed to comply with that written
instruction. Specifically you promoted your fatidr Sonny Anderson as a spiritual advisor to
inmate [F] against that written direction of theteSManager and a serious misconduct has
occurred.

It is my view that your actions as outlined in theestigation breached the second principle of the
Department of Corrections Code of Conduct whichumes you to perform your official duties

% For the purpose of this determination, the ovemitent has been condensed.
* Policy and Procedure Manual
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honestly, faithfully and efficiently, respectingethiights of the public, colleagues and offenders.
Specifically you:
» Failed to comply with all lawful and reasonabletinstions and work as directed by the
Site Manager and Unit Manager.
» Failed to adhere to your delegations, not explgitom abusing any power or authority
accorded you because of your role.
» Failed to apply the policies and processes outfsie] in PPM B 10 and the Unit
Instruction with inmate issues.”

[18] In regard to the issue of Ms Corbett being adrn the draft will of Inmate M, Mr Hawthorn
conveyed that no breaches had been found and keatmatter required no further
investigation and was closed. Ms Corbett receive@y of the report of the investigation
and associated documents and she was invited éodatt disciplinary interview on 24
November 2004 and to provide written submission2:6¢0pm on 23 November 2004.

[19] Ms Corbett responded via a letter dated 20d¥aver 2004. She conveyed that:

“As | stated in previous correspondence to bothrselfiand Justine O’Connell, | view this recent
investigation as being undertaken solely with thgpse of my dismissal.”

“Your letter of 15 November has confirmed more tleaer, my view that nothing | submit will
make any difference to the expected outcome of sbecalled ‘independent’ employment
investigation.”

[20] Ms Corbett also made a number obServationsin her letter and concluded by indicating
that she would attend a meeting on 24 November .ZD@dt duly occurred. Subsequently, Mr
Hawthorn investigated further a number of mattbeg Ms Corbett raised and responded in
writing on 20 December 2004. Mr Hawthorn also comekthat having considered all the
information available to him hi%reliminary decisiofi was that the appropriate disciplinary
action is dismissal.’Ms Corbett was invited to provide any submissitre she may wish to
make regarding the proposed penalty by 11 Janud®p.2Ms Corbett duly responded in
writing on that date.

[21] On 18 January 2005, Mr Hawthorn wrote to Mgttt and conveyed that it remained his
conclusion that her actions:
[“ constitute a breach of the Department of Correstidade of Conduct identified specifically as:
» Failed to adhere to your delegations, not explgitim abusing any power or authority
accorded you because of your role
» Failed to apply the policies and processes outlinddPM B. 10 and the Unit Instruction
for dealing with inmate issues
» Failed to comply with a lawful and reasonable wstion and work as directed by the Site
Manager”

And, that this amounted to serious miscondids Corbett was notified that her
employment was terminated on one months’ notice.

Analysis and Conclusions

[22] Ms Corbett says that her dismissal was urfjesti largely on the alleged grounds that her
employer consciously set out to remove her fromdmployment. In particular, Ms Corbett
appears to believe that her Unit Manager, Ms Taepaharked on something of a “witch
hunt” in order to obtain a dismissal. EffectiveMs Corbett seeks to have the Authority re-
open the investigation that her employer condudbed that is not the role of the Authority.
Neither is it the role of the Authority to placsetf in the shoes of the employer in regard to
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its analysis of the information received, as a ltesfua properly conducted investigation into
the alleged conduct of Ms Corbett. As the Employh@&ourt has stated:

“A personal grievance is not an appeal to the Egnpknt Relations Authority from the employer’s
findings of fact but is an inquiry into the questiwhether the employer actually believed, and did
so on reasonable grounds following a fair inquigt the employee had been guilty of misconduct
so serious that it warranted dismissal. In reacliogclusions, an employer is entitled to draw
reasonable inferences from surrounding or circuntistiefacts and it is not a valid objection that
such inferences may not have been the subjectedtdiroof. The employer is also entitled, where
there are conflicting accounts, to choose betwhemt either preferring one to another or rejecting
one and accepting the othelChief Executive of the Ministry of Maori Development v
Travers-Jones[2003] 1 ERNZ 174 at 184.

[23] Furthermore, it is not for the Authority tolstitute its decision to dismiss, or not, for tbét
the Department. Rather, the role of the Authorityyd determine whether the Department’s
decision was a fair and reasonable one in the ristances.

[24] | conclude that the Department conducted @fochdiand proper investigation into the alleged
misconduct of Ms Corbett and that at all timeswhagous findings of that investigation were
put to Ms Corbett for her response. Then, havingnawledged her response, further
investigation into the matters she raised took laicd the findings of the Department were
communicated to Ms Corbett and her representdiindeed, the investigation took place over
a substantial period of time — more than 3 mordhd,was both thorough and fair.

[25] In determining whether the decision of the Brement to dismiss Ms Corbett was a fair and
reasonable one in the circumstances, | have takeraccount the submissions advanced for
her. Firstly, Ms Corbett says that PPM B. 10 reggiithat complaints are dealt with at the
lowest level in the first instance and escalatembating to the results of initial investigations,
and that the last two investigations into her canidere not conducted according to the Code
of Conduct.

[26] Unfortunately, Ms Corbett appears to haveefilto understand that PPM B. 10 relates
entirely to ‘inmate Interviews and Complaints.” The procedure has nothing to do with
investigations into possible employee miscondubiatTimisunderstanding on the part of Ms
Corbett perhaps goes to the nub of why Ms Corlmethd herself facing the circumstances
that arose. While the procedure is clear about ieanméerview requests, Ms Corbett choose to
ignore and/or circumvent the recognised procedaras encouraged Inmate F to make a
direct request for an interview with the Prisonsp@ctor, apparently for the specific purpose
of obtaining spiritual assistance from Ms Corbetsither. This was despite the fact that she
had received a specific written instruction on 3vBlmber 2003 that she was tocdase all
activity in the workplace surrounding the role ainly Anderson at Waikeria Prison and generally
within the Department of Corrections.”

[27] In regard to Ms Corbett’s submission that iteestigations were not conducted according to
the Code of Conduct, in addition to the fact tihatré is no evidence that Ms Corbett took any
issue with the outcome of the first two investigati concerning her previous conduct, | can
find no fault in the manner in which the Departmeonducted the third investigation into Ms
Corbett’s conduct. On the contrary, | find that Department adhered to the requirements of
the Code of Conduct in an exacting manner andadsorded to Ms Corbett a high standard
of fairness and reasonableness.

®> BP Oil NZ Ltd v Northern Distribution Union [1992] 3 ERNZ 483 (CA). Also see section 103A Employment
Relations Amendment Act (No 2) 2004.
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[28] Ms Corbett also says that dismissal was ardggrtionate punishment and this was not an
action open to a fair and reasonable employer.
Given the overall evidence, | am unable to find amgrit in that submission, particularly
given that Ms Corbett was on notice as of 3 Noven#¥3, that a failure to follow the
instructions then given, could result in her disalsRegrettably, Ms Corbett has a history of
inappropriate behaviour in regard to her respoligds as a Corrections Officer and despite
being given previous warnings as to the consequenterepeating such behaviour; Ms
Corbett failed to heed the warnings and left hepleger with no option but to terminate her
employment.

Determination

[29] On the basis of theonsiderableevidence presented, | find that the dismissal ofGa#sbett
was what a fair and reasonable employer would bdawe in all the circumstances at the time
and that the dismissal was justified. Ms Corbetsdoot have a personal grievance and hence
the remedies that she seeks are not available'to he

Costs

[30] Costs are reserved. The parties are invitagdch a resolution of this matter. In the eveat th
a resolution is not achieved, submissions may bdent@the Authority for an order, within 28
days of the date of this determination.

Ken Anderson
Member
Employment Relations Authority



