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Employment Relationship Problem

[1] This is an application by an employee for remedigsing out of an alleged unjustifiable
action by his employer.

[2] The employee Mr Elgin Edwards (“Principal Edwardstas suspended by the Limited
Statutory Manager Ms Julie Webb (“Ms Webb”) frons @mployment as Principal of Tokoroa
High School on 19 November 2004. He says thatengpn was unjustifiable.

[3] By an interim determination dated 24 December 2(@dncipal Edwards was granted
reinstatement from suspension.

[4] Principal Edwards sought the Authority’s assistaincesolving his employment relationship
problem by granting him reinstatement, declaratiand compensation for unjustified suspension.
Principal Edwards now seeks recommendations fravAtithority rather than declarations.

[5] The parties were unable to resolve the differebedseen them by the use of mediation.

The evidence

[6] Principal Edwards was permanently appointed ascipah of Tokoroa High School on 21
June 2004. He had previously been the deputy iBahfor ten years. He has 28 years service in
education - 17 of those years in senior adminisinat
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[7] Tokoroa High School was plagued with difficultiest year and has attracted much negative
media attention. Those problems include the corafleeakdown of the school’'s computer system
network, financial difficulties, a fire which deeyred 25% of the school's classrooms and
allegations of staff bullying.

[8] The powers and duties of the school’s Board of fBes in relation to financial operations
were vested in a limited statutory manager in R0G.

[9] By notice in the New Zealand Gazette dated 15 Nden2004, Ms Webb was appointed

limited statutory manager in respect of replacihg Board as employer and in relation to
communications. Ms Webb’s appointment took effectirom Friday 19 November 2004. | am

satisfied from my own enquiries that the Gazettéidéowas published on the previous day on 18
November 2004.

[10] Ms Webb telephoned Principal Edwards at around prion Thursday 18 November 2004
and requested to attend the morning staff meetiegfdllowing day in order to brief staff on her
role as Limited Statutory Manager. Principal Edidgaagreed. Ms Webb naively believed that all
staff would be present. All staff are not presanthese meetings and such meetings typically
comprise most teaching staff with the exceptiorthafse on duty monitoring students. Principal
Edwards had no reason to apprehend Ms Webb didpmeciate that. Principal Edwards asked
Ms Webb what her view was of her role as statutognager. When she explained her view,
Principal Edwards told her he disagreed.

[11] On the morning of Friday 19 November 2004, Ms Wabived at Principal Edward’s office
and on learning of a morning senior manager’'s mgetalled the “admin staff meeting”) which
was about to take place, requested to attend. eTimegtings involve the Principal and the Deputy
Principals at 8.15 am each day. The admin stafétimg that particular day was to discuss
administrative matters relating to the EducationiB® Office (“ERQO”) visit to the school that was
to take place at the beginning of the following wedés Webb insisted on attending the morning
admin staff meeting. Mr Edward advised her thatas not appropriate and he eventually required
Ms Webb leave his office. Principal Edwards coestdd Ms Webb's attendance inappropriate
because the meeting was administrative and bedausdshed to discuss the pending ERO visit
with the senior management staff prior to the muayrstaff meeting. He told Ms Webb he would
meet her in the staff room. Mrs Barbara Grahang ohtwo school Deputy Principals (“Mrs
Graham”) attended the latter part of this meetidgfind that Ms Webb did not give Principal
Edwards an instruction to allow her to attend.

[12] Ms Webb addressed the morning staff meeting anthiegul to the teaching staff present her
appointment as limited statutory manager. | fihdttPrincipal Edwards informed Ms Webb the
bell had rung at the conclusion of the sessiontaatihe did so politely.

[13] At about 9.30 am, Ms Webb met with Principal EdveardPrincipal Edwards’ secretary Ms
Janita Poko (“Ms Poko”) attended and took notes kindDean Ria the Chair of the Board of
Trustees (“Mr Ria”) attended the latter part of theeting. Principal Edwards genuinely had a
dispute about their respective roles as he hadakeghto Ms Webb the previous evening. He
outlined his view of the situation and clarifiecstposition with a diagram on a whiteboard. Ms
Webb and Mr Ria told Principal Edwards they did agtee with Principal Edwards’ view but |
find that they did not engage him in discussionualitbe matter. | find that Principal Edwards
pleaded with Ms Webb to work with him to resolve tinatter and he even proposed mediation in
relation to it. There was however, no immediasohation but the parties did agree to discuss the
matter early the following week. 1 rely on Ms P&kevidence in corroboration of Principal
Edwards’ evidence.



[14] | find that Principal Edwards gave legitimate exglions to Ms Webb as to why she could

not immediately be accommodated with an office request she had also made. | accept Ms
Poko’s evidence in corroboration in making thatdiig. | also accept the expert witnesses’
evidence that such arrangements in schools whdiee adpace is typically at a premium, are

difficult to make at short notice.

[15] | find too that Principal Edwards advised Ms Webhtthe had arranged for her to meet the
senior management staff later that day at 12.00 Betause the meeting with these staff is referred
to as “admin staff meeting” Ms Webb expected she maeting the non-teaching support staff who
had not been present at the morning teaching siaétting earlier that day. Her understanding was
incorrect.

[16] Ms Webb contacted Mr Peter Murphy of the Schoolsigas Association (“Mr Murphy”)
between 11.00 am and 12.00 pm for advice aboutngdealith Principal Edwards. Ms Webb and
Mr Murphy resolved that Principal Edwards was teshspended. | find that Ms Webb did not seek
advice from Mr Murphy about the dispute Principavirds had raised in relation to his role as
Principal and hers as limited statutory manager. Mrphy assisted Ms Webb in drafting a letter
to Principal Edwards which was given to him lateattday. Mr Murphy also gave advice to Ms
Webb as to how to effect the suspension.

[17] Principal Edwards arranged a meeting of the sanamagement team at 12.00 pm where Ms
Webb addressed them about her appointment. Heabeded Ms Webb of this arrangement
following the meeting which commenced with her &0am. Ms Webb had apprehended she was
to meet the non-teaching staff of the school thertewnot present at the morning staff meeting.

[18] Principal Edwards was suspended later that dap@ite8.15 pm. By letter the same date, he
was advised of allegations against him as follows:-

It is of very serious concern to me that you unoeably ordered me out of your office, refused
me access to speak to some staff members anddefysattendance at a meeting that | had a
lawful and reasonable right to ask to attend. | aieo very seriously concerned about the
disrespectful attitude you appear to have towardsimmy role of Limited Statutory Manager
and that you may be inconsistent in providing ni# wiformation and essential assistance that
| require in my role of Limited Statutory Manager.

[19] Principal Edwards gives a full account in an affitian support of his preliminary application
for reinstatement of his contact with Ms Webb omd&y 19 November 2004. Ms Webb disputed
that account and relied on a report prepared byThhry Ryan as her reply to that preliminary
application. Ms Webb had engaged Mr Ryan to revesnts which occurred between her and
Principal Edwards on 19 November 2004. Mr Ryaafsort is critical of Principal Edwards.

[20] Principal Edwards deposed as to the manner in whigbuspension was effected as follows:-

67 At 3.15 pm Ms Webb knocked on the door and a@eksmime in with Dean Ria. | said “Sure
come on in”. Ms Webb came in and said “I havettelewe want to read to you.” She gave me a
copy and started reading.

68 Ms Webb then stopped and said “Oh by the wayadpneed a support person?” | said
“Are you expecting a response now, because if yeutlzen | will need a support person?” Ms
Webb said “No we are not requiring you to respongt | said “Well if you are not expecting a
response from me now and you are only readingetterithen | do not need a support person”.
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69  Ms Webb read the letter, periodically taking copy back to correct it. At the end of the
letter she asked me to sign that | had receivedetier, she looked at me and | waited. She then
said “Are you going to respond?” | said “Julie wdraady agreed about that. You made it clear
no response was required and | said | would nopoesl without a support person”. Ms Webb
said “In that case you are suspended until WedngsdaA copy of the letter | was handed is
attached and marked “EAE 31".

70  Ms Webb then stood up and started to walk oasked “Could you, please, clarify what
you mean by suspended?” Ms Webb replied “You'repended on full pay and you aren't
required at work”. | said “thank you” and they kef

71 | packed up my bag, collected my clock and ¢isdtom the hall junior exams. | gave a
quick brief to Butch Rothman, Barbara Graham anadit¥a Poko. These people would be
immediately responsible in my absence and in osgagithe school and ERO visit on Monday. |
popped down to the Dean’s room and spoke to MraRMs Webb “that | had left my personal
things in my office”. They made a commitment touensghey were looked after and | left the
school.

[21] The disciplinary matter has not been concludedind that Principal Edwards was told he
was suspended for three days. He was in fact sdspeuntil, by order of the Authority, he was
reinstated some five weeks later on 24 Decembet.200

Discussion
[22] Clause 6.2 of the Secondary Principals’ Collecigeeement provides as follows:-

If the alleged misconduct is deemed sufficienttioge the principal may be either suspended
with or without pay or transferred temporarily tther duties subject to the following:

a. Other than in exceptional circumstances, therthoshall not suspend the principal
without first allowing the principal either persdhaor through a representative a reasonable
opportunity to make submissions to the board abthe alleged misconduct and the
appropriateness of suspension in all the circumsan The board shall take into account any
submissions made by or on behalf of the princigébie determining the matter of suspension.

b. The board shall use its best endeavours to erthatt the period of suspension is kept to
the minimum possible time consistent with ensuthrg the allegations of misconduct are
properly investigated and that the principal isated fairly at all times.

[23] Having seen and heard Mr Ria, Ms Webb and Prindgoatards | find the above narrative at
paragraph [20] of the events on the morning of b@dyinber 2004 as Principal Edwards outlines it,
proved. Mr Ria’s evidence to me at the investmatineeting substantially corroborates Principal
Edwards’ evidence.

[24] | state too, having seen and heard these witneadese there is dispute between Principal
Edwards’ and Ms Webb, | prefer Principal Edwardgidence. Ms Webb’s evidence was in
conflict with other witnesses. | prefer Ms PatidCowley’s evidence to Ms Webb’s having
observed both witnesses. | note too that | hadotwect Ms Webb'’s recall of correspondence
authored by her to Ms Cowley which Ms Webb wasawsre that | had been provided with by Ms
Cowley. Ms Webb told me she presented Ms Cowldii amn option when that was plainly not the
case.

[25] Mr Harrison for Principal Edwards submits that suspension was unlawful. He says it was
not substantively or procedurally justified. Heaes the suspension was a brutal response given
Principal Edwards had acceded to all of Ms Weblgguests. He submits too that Principal
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Edwards’ actions were consistent with his dutie®ascipal and there was no misconduct on his
part.

[26] | find that in the circumstances, a response s chugpension was not appropriate having
regard to a genuine dispute between the partiéisd that Principal Edwards had raised a genuine
dispute about the delineation between his role rascipal and Ms Webb as limited statutory
manager. He had earlier raised the matter with Wisbb the previous evening when she
telephoned him at home. He raised the matter ageifollowing morning and he sought to clarify
matters with her. 1| incline to the view Ms Webld diot give proper consideration to Principal
Edwards’ position. Whether or not she held her swaws, she owed a duty to him to consider
those views and communicate openly with him abloett. | find that she did not do so. She ought
to have. The statutory duty of good faith requihed to take on board what he had raised and to
give due consideration to those views. She was #witled to dismiss or reject them if she
disagreed. In these circumstances with the preseha genuine dispute, suspension was not the
appropriate response. Principal Edwards seekagoelfrom the Authority as to the dispute he had
raised. | comment on this aspect of matters atdinelusion of this determination.

[27] | accept that it is typically the case that a ladistatutory manager will discuss protocols with
a Principal at the commencement of their appointmérfind that Ms Webb did not do so and she
ought to have before she took the steps she dideomorning of 19 November 2004.

[28] | also consider that the suspension was unwarrdygeduse the conduct was not sufficiently

serious to require such a response. | accept bedeweard evidence from experts in the education
field, that suspension is reserved for only thetrsesous of cases. That is the understandingethos
in the field would have. These present facts atesafficiently serious in my assessment to deserve
the response of suspension. | find for reasommplidy later, Principal Edwards was suspended

because he had a “disrespectful attitude.”

[29] As well, Principal Edwards had in fact accededlt@aMs Webb’s requests eventually later
the same day. Suspension was therefore as Mrddarsubmits a brutal response. Even though he
had done so, Ms Webb had resolved he should stisuspended. When she took advice about
suspension, she knew that all her requests hadrbetn

[30] Most critically, | find that Principal Edwards wast accorded a sufficient opportunity to be
heard on the decision to suspend him prior todeatsion being taken. 1 find Principal Edwards to
be a credible witness and | have no doubt whatsoaleut any aspect of his evidence. His
position as evidenced from the correspondence aadndents lodged is consistent throughout these
proceedings. He also said that he took detailéesnof material events as they occurred. | accept
unreservedly his narrative of events that transgipore the morning of 19 November 2004.

[31] | have no doubt that had Principal Edwards beewiged with an opportunity to comment on
whether he should be suspended, he would have stugkmain in his employment. | do not
accept that he would have remained silent if heldesth asked. There was a lot of work to be done
to prepare the school for the following year aner¢hwas an ERO visit the following week. The
school was in a delicate position and Principal &dis as Principal was instrumental in dealing
with the difficulties that plagued the school. ccapt that he was anxious to remain in his duties.
He would have done all he could to continue hiseguat such a critical time. He was denied the
opportunity however of making his case. He wasgingn a chance to be heard about whether he
should have been suspended.

[32] | consider that Principal Edwards’ suspension wasthese particular circumstances
tantamount to disciplinary action itself. He wasioved from his duties at a critical time and that
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in my view was effectively punitive because of whats happening at the school and his central
role in dealing with the situation. | do not regydne removal of Principal Edwards from his duties
because he had a disrespectful attitude as an@pieresponse in those prevailing circumstances.

[33] As well, the suspension extended over a prolonggthbg As a Principal of a community
high school with a public profile, as well as theeadant negative publicity and media attention tha
the school had attracted, it was inevitable tharehwould be a heightened stigma about his
suspension. It was all the more crucial that aggision to suspend him was made carefully in a
considered and measured way giving him a prior dppdy to be heard before it was taken. | am
also not satisfied that the respondent kept thépeusion to the minimum possible time. | am not
persuaded that Ms Webb took sufficient steps tehhe matter dealt with without delay so as to
minimise any harm to Principal Edwards.

[34] A fair and reasonable employer would have extertdatiopportunity. Ms Webb did not do
so and acted in breach of Clause 6.2 of the PaigigCollective Employment Agreement and
thereforel find that the decision to suspend Principal Edwards was unjustifiable and he has a
personal grievance for unjustifiable disadvantage. Principal Edwards is entitled to remedies in
settlement of that personal grievance.

Contribution

[35] Having made that finding and in considering both tlature and the extent of the remedies to
be provided, the Authority is bound by section X#4the Employment Relations Act 2000 to
consider the extent to which the actions of theleyge contributed towards the situation that gave
rise to the personal grievance, and if those astgmrequire, to reduce the remedies that would
otherwise have been awarded accordingly.

[36] What precisely was the “situation” that gave riselte personal grievance?. | am mindful
that the employer has yet to conclude its discgsiininvestigation of the substantive allegation
against Principal Edwards. In this determinatib@mm concerned to find contributory conduct
towards the personal grievance as | have found.&.-the personal grievance for the unjustifiable
suspension. That is to be distinguished from 8dnaof the substantive allegation. Caution is
required because the investigation into the subsgtaallegation is yet to be concluded. It is not
desirable that | intrude in that continuing invgation.

[37] Ms Webb tells the Authority that Principal Edwanslas shouting and yelling at her but she

does not say that in her prepared brief. She gysta situation where she feared for her physical
safety while she was in Principal Edwards’ offiaedahat she felt intimidated. She says in her
prepared brief:-

Mr Edwards became very aggressive. He ordered mbeobthe room and forbade me from
speaking to the Deputy Principals. Mr Edwards wage red in the face, he glared at me, at
one point he came closer to me and | wondered whéia was going to hit me or at least grab
my arms and force me out of the room. | have nobentered that behaviour from him before.
He was more than angry, he was wild. | was scar@tthat point | got angry and stood my
ground, refusing to leave his room.

[38] One Ms Angela Toy a teacher aide at the school sager prepared brief to the Authority
that she could hear shouting. She says the yelN@g on for five minutes. She says too that the
door opened and she could hear Principal Edwandisnee to yell at Ms Webb.

[39] Even Ms Webb does not give that evidence in hepgrexl brief. Nor for that matter does
Mrs Graham, Ms Poko or the other deputy PrincipalBitch Rothman (“Mr Rothman”). | find
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Ms Graham, Ms Poko and Mr Rothman to be credibleegses and | accept their evidence. Mrs
Graham tells the Authority there was no shoutind welling. She was present in the latter part of
the meeting in question.

[40] Mr Chris McKenzie tells the Authority Ms Toy hadrker disclosed to him she was “out to
get Elgin”. She denied that evidence when | pa iher. Having seen and heard Ms Toy and Mr
McKenzie, | prefer Mr McKenzie's evidence. | fihds Toy an unreliable witness.

[41] It is odd that Ms Webb does not in her preparedflyive evidence of Principal Edwards
shouting and yelling at her. Nor does she giveé #vadence in her affidavit filed in the interim
application for reinstatement. She gave oral ewideof it however. It is curious that she did not
see fit to mention it in her brief - a rather matkomission. Equally curious, the letter given to
Principal Edwards when he was suspended makes nbomef this behaviour. Ms Webb writes
that letter as a comprehensive chronological nagagcording events leading up to the suspension.
It is extraordinary then that she does not mentimre what she would now have the Authority
believe.

[42] As well her prepared brief states:-

| was shaken by the encounter with Mr Edwardsoula not see how | could properly carry out
my role as LSM unless | could have access to steffbers, particularly the senior
management of the school, and unless | could attegetings.

[43] | regard that statement as Ms Webb’s rationales@ispending Principal Edwards. Be that as
it may, she does not refer in the letter of 19 Nolier 2004 to the directly relevant factual events
which might arguably have justified suspensionatllbtter is the most contemporaneous record of
events. | accept Principal Edwards’ denials acdriclude by finding that Principal Edwards was

not shouting or yelling at Ms Webb.

[44] Having made that finding, | consider whether thexeany other conduct which could be
regarded as blameworthy. | am not able to find Bvéancipal Edwards was obstructive. | have
already said that Principal Edwards did in facbwlMs Webb to meet staff members and the senior
management team. All the requests Ms Webb mad&9mnovember 2004, were eventually
accommodated. Her requests were accommodated whesn were deemed operationally
convenient by Principal Edwards as the person ethigth the day to day management of the
school.

[45] Even if | were to accept the evidence that Ms Wghles at para [37] above, | do not
consider that suspension was an appropriate oiregresponse. | have reached the view that Ms
Webb suspended Principal Edwards because he hddsr@spectful attitude”. That is what she
refers to in her letter of 19 November 2004 - r@ttthe was yelling or shouting or that she felt
intimidated by him. She describes Principal Edwabeing red in the face, glaring at her and
coming closer to her at one point. She says hemids That behaviour led to the suspension. She
resolved to stand her ground and became angrylhe&ge well knew Principal Edwards’ view of
matters. She knew he was guarding his territoryPascipal responsible for day to day
management matters because he had raised the migftdrer the previous evening. They clearly
disagreed however about his right to do so. thésfact of this genuine dispute as | have found it
that influenced Principal Edwards’ behaviour andHer, as | have found Ms Webb did not have
proper regard or give due consideration to his tosithat | am unable to diagnose Principal
Edwards conduct as blameworthy.

[46] Ms Webb knew of the dispute raised by Principal Bdis yet she did not see fit to deal with
the matter appropriately prior to her actions aa ittorning of 19 November 2004. She well knew
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of the issue. She did not deal with it prior téirag on her appointment and going into the school.
It seems to me that if she had given the matteduts consideration, the present employment
relationship problem may have been averted. Censigl matters this way, it would be inequitable
to lay blame with Principal Edwards when he hadedafi that he could to seek resolution or
clarification.

[47] | find that Principal Edwards did not contributette situation that gave rise to the personal
grievance and there was no blameworthy conducti®mdrt which could constitute contributory
fault which led to that situation. There is therefno basis for reducing the nature and extetiteof
remedies to be granted.

Compensation

[48] In his affidavit in support of his interim applieat for reinstatement from suspension
Principal Edwards stated:-

72 | was very shaken. I've never been suspendedebeffelt demeaned, publicly vilified and
professionally destroyed. All this happened whensichool was just about to have an ERO visit
and we were in the middle of an important appoiminpeocess.

[49] While he was initially told he was suspended foe¢hdays, he was suspended for some five
weeks until he was reinstated by the Authority.

[50] He said he was distressed to learn that staff wadeto say that he was on stress leave and
that there were rumours in the Tokoroa communigy ke had been suspended or fired. He said the
delay in dealing with his suspension allowed theliamé¢o get hold of the story. He is distressed by
the damage to his reputation and standing in thenoanity. He described the situation as a
nightmare. He said there was a belief in the comitywand the media that he had committed a
serious offence to warrant the punishment of suspan

[51] | have considered Principal Edwards’ evidence efdfiects the suspension has had on him as
well as the evidence of his wife Mrs Maureen EdwarBrincipal Edwards broke down and lost his
composure on two occasions when he attended theoAiyts meeting last December. Principal
Edwards was completely devastated by the susperaidnits consequences and | accept his
Counsel’s description that he is now a broken nmerabse of it.

[52] Mrs Edwards says that her husband was stunneaebsuspension particularly with the ERO
visit the following week. She says the shame afidifiess” he felt about the situation and himself
meant that showering became an important partezinging. She says he does not sleep for more
than a couple of hours at night and they often hayes of tea in the night. She says he has
suffered stomach aches, migraines and chest p&rier to his suspension he would sleep solidly
for eight hours or more. She says too her huskandd not go out and his confidence was very
low. They became fearful of answering the teleghon case it was the media. Mrs Edwards
describes the situation for her husband and tremily as devastating, destructive and soul
destroying. She says it will take a very long titmeecover from the trauma her husband and their
family have suffered.

[53] | am satisfied that Principal Edwards has sufféreshiliation, loss of dignity and injury to his
feelings. He suffers that loss as a result ofReBepondent’s actions and the failure to accord him
his legal entittements. He is entitled to be congaged for that lossT he Respondent is ordered

to pay to Principal Edwardsthe sum of $12,000.00 as compensation.



Recommendations

[54] Principal Edwards seeks recommendations from théadkity. | consider it is appropriate
and necessary to do so in terms of supportingetmployment relationship to be a continuing and
productive one. In this part, | make some obse@wmatand ultimately recommendations to be of
assistance to the parties.

[55] By the Minister's Gazette notice of 15 November £0@ll functions, powers and duties of
the board as an employer (whether statutory or wtise)” were vested in Ms Webb as limited
statutory manager. | am concerned about whethewidisb actually fully appreciates the scope of
the obligations on her because | was surprisedebydsponses when | sought clarification from her
of her understanding.

Governance vs Management

[56] Principal Edwards would have it that Ms Webb’s pmsvare exercised subject to his role as
Principal responsible for the day to day manageroktite school. That was in essence the dispute
between these parties which Principal Edwards daogiesolve with Ms Webb.

[57] It is my view that Ms Webb as limited statutory ragar has no more or no less powers,
functions and obligations as an employer than tbar® of Trustees had prior to her appointment.
There is a direct coincidence of powers. WhatBbard of Trustees was empowered or obliged to
do becomes vested in her. That is the plain megaofithe words of the gazette notice.

[58] The appointment of a limited statutory managerns of the interventions available to the
Minister or Secretary of Education where theretislato a school.

[59] The purpose of the Act which amended the 1989 #\stt out at Section 78(h) as:-

The purpose of this Part is to provide for a ramajenterventions that may be used to address
risks to the operation of individual schools otthe welfare or educational performance of their
students.

It was intended that there would be new powersni@bke the Minister or the Secretary of
Education to intervene, when necessary, but ontlzg¢ceextent required to resolve difficulties.

[60] Sections 75 and 76 of the Education Act 1989 pravid

75. Board
Except to the extent that any enactment or thergklaav of New Zealand provides otherwise, a
school's Board has complete discretion to contrelmanagement of the school as it thinks fit.

76.  Principals—

(1) A school's principal is the Board's chief exe@iin relation to the school's control and
management.

(2) Except to the extent that any enactment, orgidweeral law of New Zealand, provides
otherwise, the principal—
(@ Shall comply with the Board's general policsedtions; and
(b) Subject to paragraph (a) of this subsections bamplete discretion to manage as

the principal thinks fit the school's day to dayradistration.

[61] Those provisions are somewhat imprecise in thatetieno specific statutory definition of
respective roles or where governance ends and rearea begins. | do not consider | should say
anything further about this aspect of matters beedhe substantive allegations against Principal
Edwards are yet to be concluded.
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[62] | regard section 75 as encapsulating the generahgement prerogative that an employer
has. A Board’s exercise of its prerogative mustcarried out fairly and in accordance with
statutory and contractual obligations.

[63] The Principal is an employee of the Board. The wagay administration of the school is
entirely at his/her discretion. The Principal lthe overall responsibility for the day to day
management of the school within the policies arldgigions established by the Board of Trustees.

[64] The employment relationship between the Principdl the Board of Trustees is fashioned at

all times by the terms which the law implies in ttaots of employment. Those implied terms

include the implied terms of confidence and tréest, and reasonable treatment, and a duty not to
do anything calculated or likely to destroy theatignship of confidence and trust. Those duties ar

mutual duties which the parties owe to each other.

[65] The relationship is further conditioned by thetwiary duty of good faith which is also a
mutual obligation.

[66] The Board of Trustees is subject to a higher stahbacause it is required by law to be a
good employer. That higher standard was also gestds Webb. That statutory duty imposes on
Ms Webb an express obligation to accord Principhi&ds fair and proper treatment.

[67] The mere fact of Ms Webb’s appointment as limitedutory manager and the circumstances
in which that appointment is made, does not exisigthe implied duties, express obligation to be
a good employer and the statutory duty of goodhfallowever, those circumstances may properly
influence the way in which those duties and obiayet are exercised. The law relating to Principal
Edwards’ employment contract with the Board (and \Msbb) remains unaffected by the fact of

her appointment.

[68] Ms Webb’s powers as limited statutory manager atainfettered. Her powers and authority
are subject to the rights and obligations whichsgithn the existing contracts of employment that
the Board has with its employees. Any actions Wikts Webb takes as limited statutory manager
are carried out subject to those duties.

[69] Having made the above observations, | make thesmmmendations to the parties with a
view to preventing further employment relationspipblems:-

() The parties take steps to establish workingquols between them that recognises both
Principal Edwards’ discretion as Principal for tlhay to day management and
administration of the school and Ms Webb’s ultimateerall responsibility for the
school’s operation.

(i) Ms Webb receives assistance to recognise #uall obligations owed to Principal
Edwards under his contract of employment with tloaf8 and in particular, the way in
which the implied terms, express obligation to lgoad employer and statutory duty of
good faith are to be observed in the exercise pbierall responsibility for the school’s
operation.

[70] Mr Robertson submits that there can be no detetromagainst Ms Webb. He cites section
78Q of the Education Act 1989 which is as follows:-

78Q Protection of limited statutory managers andhoassioners
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No limited statutory manager, and no commissioigmpersonally liable for an act done or
omitted by him or her, or for any loss arising ofiany act done or omitted by him or her, if the
act or omission was in good faith and occurred I tcourse of carrying out his or her
functions.

[71] Mr Robertson says that section is a “showstopped precludes any findings or remedies

against Ms Webb. | do not accept that submissidgis. Webb as limited statutory manager is not

above the law. The section does not decree thatoeeedings shall lie against a limited statutory
manager or commissioner. It operates to indemanifylimited statutory manager or commissioner.

Ms Webb is entitled to call on the Ministry of E@dfion or Secretary to meet any orders against
her.

[72] | decline to grant the remedy sought by way of uheiieation in respect of paragraph 2.1 of
Principal Edwards’ counsel’s submissions. | am petsuaded to make such a finding having
regard to the very limited involvement temporalgtween Ms Webb and Principal Edwards on 19
November 2004.

Costs

[73] | invite the parties to resolve any costs issudsvéen them but should they be unable to
agree, they may make application within a reas@pétiod to have the matter determined.

L eon Robinson
Member of Employment Relations Authority



