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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicants, Mr David Parnell, Mr Donald kspnd Mr Philip Archer, were employed by
the respondent Fletcher Building Products Ltd @sdoredecessors for varying numbers of years
until mid 2003 when they were made redundant.he groblem they have brought to the Authority
in relation to their employment is about the cadtioin of payments each was entitled to receive at
termination.  About $58,000 is claimed by theethapplicants as the total shortfall in payment.

[2] An attempt has been made to resolve the empdoymelationship problem with the assistance
of mediation, but settlement was not able to belred. The parties’ representatives subsequently
agreed that an investigation meeting was not nacgssd that the Authority would arrive at its
determination after considering the material in thiemal statements lodged by them and in the
written submissions they later supplied to me. diidnal information requested by me has also
been considered.

[3] A large part of the claims common to each & three applicants is based on their contention
that contributions made by the employer for thendfit each pay period into a superannuation
fund, should have been treated as part of thelafgawhen the agreed formula was being applied
to calculate the redundancy payment.

[4] A smaller part of the claims for all three ajpphts arises in respect of untaken annual leave
and long service leave and is based on their ctaterthat the employers superannuation
contributions were a part of their “salary” or “geoearnings” for the purposes of calculating
payment due for the untaken leave.

[5] Another large claim but one made only by Mr Aec, is based on his contention that the
private use he was entitled to of a company carehatbnetary value which should also have been
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included as part of his “salary” for the purposdshis notice period and also calculating the
redundancy compensation and pay for untaken ameasd and long service leave.

[6] The employer has rejected all of the claimspteading that the redundancy payment and
other amounts it paid to the applicants were cdlyrezalculated in accordance with the express
terms of the applicants employment agreements laondlze relevant provisions of the Holidays Act
1981.

Terms of employment

[7] The applicants each accepted employment onsteffered to them by letters dated 26 and 28
July 1999. Although the offers were made by a gany called Amatek (NZ) Ltd there is no
dispute that the terms set out in the letters bdahedespondent Fletcher Building Products Ltd at
the time redundancy was effected in 2003. Maigriiose terms included the following;

Position/salary

Your position and salary shall remain as they arprasent.

Superannuation

You will be offered the opportunity to become a benof New Zealand Retirement
Trust.  Amatek will pay 10.5% of your salary tewWNZealand Retirement Trust for
you.

Redundancy

Employees terminated due to redundancy will be paedundancy payment calculated
on the basis of three months salgrlus 0.7 months_salarper year of completed
service, pro-rata to completed days service. Riey that the redundancy payment
will not exceed two years salary

(my underlining)

Whether superannuation was part of “salary”

[8] A payment regularly made by an employer for thenefit of an employee into a
superannuation fund is clearly to be regarded asgbaotal remuneration, because it has a
monetary value to the employee. It does not Yoldd necessity that the payment must be in
the nature of salary, as that is not always thg oomponent of remuneration. Perquisites
such as the use of a company car, provision of paik, and payment of medical insurance,
are a separate part of remuneration distinct fralarg.

[9] | accept that in theory parties to an employtmagreement could express an intention
that superannuation contributions to be made bethgloyer were to be considered a part of
the employees salary. Parties can agree toal&falary” in that way for the purposes of

their own particular employment agreement.
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[10] In this case | find that the intention of tiparties is best shown in the offer of
employment letter of 26 July 1999.  The isolatafnseparate terms covering salary and
superannuation strongly implies that the latterefiérwas not regarded as a part of the
former. When the applicants were employed byritca before they had accepted the terms
offered in the letters of 26 and 28 July, they walready entitled to have 10.5% of salary
paid by their employer into their superannuatiomdfu If it was part of salary then there was
no need to make separate provision for this bemnefihe letter of offer, which would have
needed only to say, ... “your salary shall remaiit &sat present”.

[11] Furthemore, the 10.5% payment offered by tim@leyer was on top of or in addition to
the salary rather than being deducted from ithe fieference to salary was made not to define
the nature of the 10.5% payment but to provide ameeof quantifying that payment. A
purpose of the wording of the provision is to makelear that the payment was not a fixed
sum but would vary from time to time with any fluations in salary.

[12] There is nothing in this case to suggest thatemployer intended to take an unusual
approach and factor membership of the superanmustioeme into the redundancy payment.
It can be inferred that the redundancy payment wesded to fulfil its usual purpose of
compensating for loss of office or position, wheréass of membership of a superannuation
scheme is a different thing, both in nature anémxt A redundant position is completely lost
whereas benefits under a superannuation schemeoaiiest but will either be realised at
termination of employment or, depending on the sehanay even continue to accrue.

[13] Accordingly | uphold the position taken by teeployer with regard to this part of the
employees claims. No further payment is requicelde made by the respondent to them on
this account.

Whether superannuation was part of “gross earnifigjurposes of leave entitlements

[14] There is no dispute that any annual leavenglservice leave untaken by the applicants
at termination of their employment was to be paitito them. There is also no dispute that
the payment was to be calculated by applying aofact the employees “gross earnings”, as
that term was defined in s.3 of the Holidays Ac81gsince repealed by the Holidays Act

2003, which came into force on 1 April 2004).

[15] Under the Holidays Act “gross earnings” medns total amount of the remuneration
payable to an employee, ...by way of salary, wages, allowance or commissions

[16] | have determined above that the superannmatantributions paid by the employer
were not salary. Although paid regularly, the tatwitions were not part of disposable
income paid into the hands of the employee. tRersame reasons they were not wages
either, and they were not of course commissionsweve they an allowance?

[17] The nature of allowances was consideredsiagg v Inland Revenue Commissioner
[1959] NZLR 1252, (referred to in th@avalier Bremworth Ltctase cited by Mr O’Brien).
Four criteria in respect of allowances in an emplegt context were identified as follows.
Allowances are;

In relation to an employment or service,

Payable as a term of employment and not as aitysatu



Paid in money,
Paid periodically.

[18] The superannuation payments in this casefgdtie above criteria in my view. | do
not consider it would be straining the languagerdgard the employers superannuation
contributions as an “allowance” paid to the applisa They were not allowances of a
reimbursing non-taxable kind, which are expressigieed by s.6 from forming part of an
employees remuneration. Neither were they onehafip sum, special payments which, the
courts have decided, are also excluded. Had teelactually been taken the applicants
would have received salary as well as the supesrtimmupayments for the period, so they
should not be disadvantaged financially becauseirotimstances beyond their control that
prevented them from taking the leave.

[19] | therefore find that the superannuation pagtaeare to be regarded as an allowance
paid for that purpose and as such they were parthef applicants’ gross earnings.
Accordingly they were to be taken into account wiafculating payment due for untaken

leave. | find that the applicants have been yrald the following amounts as claimed by
them;

Mr Parnell - $1,380.96

Mr Espie - $2,236.77

Mr Archer - $1,195.73

[20] The respondent company is therefore ordergzhyothe above sums to the applicants.

Private use of company car as part of “salary”

[21] This claim is for Mr Archer only, as he hag@d@mpany car which he was allowed to use
privately. | accept that this private use adtiesl equivalent value of $15,000 to his total
remuneration. However that does not turn the gawdchattels he used into money paid to
him by way of salary or wages or allowances.

[22] As Mr Archer received notice of terminationdaocontinued to have full private use of

the vehicle during that time, there can be no clairth regard to the notice period. His

redundancy payment was calculated with referentgalary”, which the car use was not. He
has no claim in this regard. As to untaken ledke,private use of the car was not part of
“gross remuneration” as that term was defined i ltolidays Act 1981. That particular

claim must therefore fail as well.

[23] Accordingly | find that upon termination of MArchers employment the respondent
company discharged its obligations to him with rega private use of its car.

Determination
[24] The three applicants succeed in their claimthe extent dealt with above in relation to

untaken annual and long service leave. The regraremployer is ordered to pay them the
sums specified in paragraph [19].



Interest

[25] Interest is also to be paid on those sums%it ® be calculated from the date of
termination in 2003 to the date of payment.

Penalty

[26] | do not consider a penalty is warranted ircwinstances where the breach of the
employment agreement was not in respect of a wrtdem and was certainly not a blatant or
even a deliberate breach.

Costs

[27] These are reserved to allow the parties a adda resolve the question themselves.
The applicants did not apparently incur legal exgeim relation to the steps they have taken
in the Authority to resolve their problem and, afly, given the outcome of the case, costs
should lie where they have fallen in any evenHowever they should be entitled to recover
at least their share of the $70 lodgement fee.

A Dumbleton
Member of Employment Relations Authority



