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DETERMINATION OF THE AUTHORITY

Groundsfor facilitation: thelegal tests

[1] The Employment Relations Act, as amended i042@rovides that where parties to collective
bargaining haveerious difficulties in concluding a collective agmenbne or more of the parties
may apply to the Authority for assistance, in tbhef of facilitation, in resolving those difficulties.
In order to access this assistance, the applicartiy(s) must first apply to the Authority for
reference to facilitation.

[2] The Act, at section 50C, sets out the groumsvhich the Authority may accept reference to
facilitation. The section explicitly states thhetAuthority must not accept a reference for
facilitation unless it is satisfied that one or mof the four grounds exist. The grounds listethen
Act are:

(@) that ---
() in the course of the bargaining, a party hasged to comply with the duty of good faith
in section 4; and
(i) the failure ---
(A) was serious and sustained; and
(B) has undermined the bargaining:



(b) that ---
() the bargaining has been unduly protracted; and
(i) extensive efforts ( including mediation) hdaged to resolve the difficulties that have
precluded the parties from entering into a colleetagreement:

(c) that---
() in the course of the bargaining there has beea or more strikes or lockouts; and
(i) the strikes or lockouts have been protracte@corimonious:

(d) that—
() in the course of bargaining, a party has propds strike or lockout; and
(i) the strike or lockout, if it were to occur, wd be likely to affect the public interest
substantially.

The Act then defines, for the purposes of subse&®C(i)(d), whato affect the public interest
substantiallymeans

Application for facilitation

[3] Since October 2004 Stagecoach New Zealandahttithe Union parties listed above have been
attempting to negotiate a new collective agreenteobver bus drivers employed by Stagecoach in
Auckland. During this time the parties have mefdammal negotiations on some 27 days and the
union members have undertaken a number of strik¥sspite these efforts the parties have been
unable to reach agreement and Stagecoach havesdpplithe Authority for the facilitation
assistance to help the parties overcome the setifficailties they have encountered.

[4] In its application for facilitation, Stagecdabas said that they believe that three of the abov
grounds have been met i.e. the bargairhag been unduly protracte@ection 50C(1)(b)), there
have beemprotractedstrikes (section 50C(1)(c)) and a further strike baen proposed that would
belikely to affect the public interest substantiglgection 50C(1)(d)). The combined Unions have
indicated that they support the reference to tatibn.

The negotiations

[5] The Combined Unions initiated bargaining onS€ptember 2004. The parties first met in
negotiations on 28 October 2004 with the first é¢hdays of negotiations being dominated by
attempts to complete a bargaining process agreeniardr the next few months the parties met on
24 more days. On two days the parties were addist@ mediator. In early February 2005 the
combine the unions took a proposed settlement tdgfre members for ratification. Unfortunately
the bus drivers rejected this offer. During Maactd early April 2005 the negotiations were
punctuated by industrial action including a full dur strike on Monday 4 April 2005. On 8 April
2005 the union negotiators agreed to lift noticéuother strike action while the company sought
referral to facilitation. At the same meeting paaties agreed to meet for a further three days of
negotiations.



3
Havethe groundsfor referral to facilitation been met?

[6] | accept that one of the grounds (that thereehbeen protracted negotiations) has been mst. It
my intention therefore to refer the parties tolfation. However Stagecoach have suggested that
three of the available grounds for referral tolfeation have been met and, firstly, | will briefly

deal with why I do not accept that the other twoumds have been established.

Protracted strikes

[7] Although there has been industrial action afious forms over the past month, this action for
the most part was not a full withdrawal of labo&taff have “worked to rule” and imposed
overtime bans. In addition they have held a sarigshour stop work meetings in various depots
and held a 24 hour full strike on 4 April. Propdsecal (i.e. depot specific) 24 hour strikes
proposed for 11 to 14 April were withdrawn whewds agreed that an application for facilitation
should be made. While this industrial action mayenbeen disruptive and costly it does not, | find
amount tgprotracted strikess envisaged by section 50C(1)(c).

Public interest

[8] The level of industrial action set out in pgiraph [6] above no doubt causes disruption to
members of the public who use Stagecoach busedhdse other commuters effected by the
disruption to normal traffic flows. This level disruption will be increased if this matter is not
settled and further strikes occur. It is clearlyhie public interest that such strikes do not talkee.
However the Act requires that, to fulfil this gralfor referral to facilitation, the public interest
must be affectedubstantially. Substantially is defined as:

... likely to endanger the life, safety, or healtlpefsons; or

... likely to disrupt social, environmental, or ecamo interests and the effect of the
disruption are likely to be widespread, long-teonjrreversible.

The parties have not suggested that any proposkd attion idikely to endanger life, safety, or
health The Act clearly envisages a high levedadruption While the proposed strikes will no
doubt cause some inconvenience and disruptiomitatayet be said that this disruption is likely to
bewidespread, long term, or irreversible.

Unduly protracted negotiations

[9] If the parties in this dispute had spent th& keven months in inconsequential discussiom, eve
if this discussion had occurred on numerous ocoasiovould not find that such negotiations were
unduly protracted. In this case, however, | anvaomed that the parties have actively engaged in
substantial negotiations with every intention cfaleing a settlement. They have met on 27 days
with a number of these days being prolonged. Treyexchanged offers and counter offers and
have reduced the number of outstanding mattergamitizdly. In addition to formal negotiations,
both with and without the services of a mediatioeythave attempted on several occasions to
progress the negotiations via informal discusskwen after the application for facilitation was
filed the parties continued their efforts to reackettlement. . In terms of section 50C(1)(b)ef t
Act the bargaining has beenduly protractedDespite thesextensive effortthey have failed to
resolve the difficulties that have precluded theamt entering into a collective agreement.



Deter mination

[10] In terms of section 50B of the Employment&ieins Act, Stagecoach New Zealand Ltd and
the Combined Union parties are referred to fatititain the hope that this will assist them to
resolve their difficulties in concluding a colleatiagreement.

James Wilson
Member of Employment Relations Authority



