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DETERMINATION OF THE AUTHORITY

Ms Kube Jones, the applicant, claims that she hesn bunjustifiably disadvantaged and
constructively dismissed by the respondent, Bay@&aipantage (N.Z.) Limited (“Baycorp”). She
also claims that the respondent misrepresenteddsiéon which it offered to her. The respondent
denies all the claims.

This was a difficult case for both sides. It igraat pity that it could not be resolved at mediati
would like to thank all the participants for the mar in which they conducted themselves in often
emotionally fraught circumstances. | would alseelib say that it is my experience that witnesses
rarely deliberately tell lies. Differences in pegstive, perception and recollection are usualéy th
result of how people genuinely remember particutaidents. The emotion attached to certain
incidents will inevitably colour recollections dfdse incidents. It is also normal for people tmiva
to paint themselves in the best possible lightis T$inot reprehensible; it is simply human. | mak
these preliminary remarks because in the courslei®tietermination I, as an outsider to the events
that culminated in an Authority hearing, have tokemmgudgements about whose recollection and
whose perception is, on the balance of probalslitggven all the evidence before me, the more
likely to be accurate.

Baycorp had previously employed a Communicationsisdant, Ms Megan Sherrin, who left
Baycorp in March 2001. A decision was made toter@aposition of Communications Manager.
This was the position in which Ms Jones was empuldyeBaycorp. Prior to being appointed to the
position she had two interviews, the second ingwbeing arranged because Mr Paul Stewart,
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Baycorp’s Manager, Organisational Effectiveness @achmunications, was concerned that aspects
of the position might be too mundane and boringstaneone of Ms Jones’s experience. Ms Jones
was understandably excited about moving back macommunications area. As a result she chose
to take the position despite the fact that manyeetspof the job were at a quite basic level. She
took up the position on 2 July 2001 and says thatwas constructively dismissed on 25 October
2001, although her last day at work was 28 Septe2m&l.

At the time Ms Jones took up her employment th@ardent was in the process of finalising
negotiations for a merger with an Australian compddata Advantage Ltd, and the announcement
was planned for 7 August 2001. The period leadinthe merger announcement was a busy and
stressful one for all staff.

Ms Jones said she felt that Mr Stewart undermined authority and that his behaviour was
intimidating and demeaning. The one clear instavfcenproper behaviour by Mr Stewart took
place in the week of 23 July. Mr Stewart was dis§ad with some work done by Ms Jones and
yelled at her to come into his office. A staff m@nwho witnessed this said to Ms Jones that Mr
Stewart should not have behaved in that mannerrtsMaer. Ms Jones said she felt fearful and
humiliated. She asked Mr Stewart for an apology kter stage but he initially denied it and then
said he did not think it significant. Quite undargdably, it was significant to Ms Jones and an
acknowledgement and an apology would have beerbéeasid sensitive responses.

However, Ms Jones’ emails to family and friendsicate that while she missed her family in the
United States she liked the job. On 10 Augusts&m an email saying “I'm proud to be who | am,
what | am and where | am professionally”; and onAlLgjust she emailed saying “last week was
one of the most exciting of my professional cafeer.

Ms Jones was, pursuant to her job description,ngtlie task of producing the annual report. Ms
Jones gave evidence that she was surprised tovee tiiis task. Upon considering the evidence |
think that Ms Jones felt it was below her levelbility to be asked to write it. She perceived the
position to be of a much higher level than it alljusvas. It was an operational rather than a
strategic position. Ms Jones had not worked int@slinate position for fifteen years.

Ms Jones claims that Mr Stewart would not meet \Wweh or provide her with assistance. An email
dated 3 September from Ms Jones to Mr Stewart adleuges that there had been meetings and
that information had been provided. Ms Jones sh&lhad a wealth of data for the annual report
and cancelled a meeting scheduled for that dayptimpose of which was to discuss the annual
report. In reality, Ms Jones was having problents whe annual report and did not want to openly
acknowledge this to Mr Stewart. During the hearvhg) Jones accepted that she had difficulties
writing the report. | can understand that a pensbn has seen herself as highly competent would
find it difficult to acknowledge problems with a midane task. | can also understand that Ms Jones
felt it necessary to convey a confident, well-perfmg image of herself to Mr Stewart. However,
Mr Stewart could not know that the confident manmas a facade.

The following day, 4 September, she emailed a dvhfth was an amalgam of the previous year’'s
report. Mr Stewart was not satisfied with this amas becoming concerned that the report would
not be completed on time and arranged for Ms Stewniio had worked on previous annual reports,
to be brought in to assist. While Ms Jones waigvetl that she would get help with the report,
when Ms Sherrin arrived she felt that Mr Stewaxeg®s Sherrin the time he had not given to her.
Ms Jones felt excluded. | note that there is aaiefrom Ms Sherrin in which she comments on
Ms Jones’ capabilities and expresses surprise atldaes’ inability to write the report. This
surprise was shared by Mr Stewart and, given hek \wistory and qualifications, it also surprised
me.



On 21 August an issue arose over a matter reldatnlyls Jones’ insurance and she also had
concerns about her mother’s health. On 30 Audustesnailed saying “My mom’s condition over
the last 2 weeks have [sic] been as distractingaassible”. She also wrote: “It's been a mad,
wonderful ride with Baycorp, especially the mergard the ongoing activities are just as exciting.”
She felt mortified that the insurance related iskad been raised with her and when a similar
concern emerged again later formed the view thatStéwart was harassing her about it. The
matters constituted legitimate concerns which #dspondent was entitled to raise.

Between 10 and 12 September there were meetinge®etMr Stewart and Ms Jones regarding
her performance, the insurance issue and her mdrsdoation.  On 10 September Mr Stewart
emailed Ms Jones as follows:

It is clear that we have some issues that needetavbrked through in terms of your
performance. As discussed, while the Communicatianager role is an important,
senior and, at times, challenging position | bedighat you should have the capacity to
perform effectively in the role based on your poesi experience. | want to make it work
for both of us and | would like you to think catgfiabout the issues we discussed and
what you personally can do in working with me tdrads them.

| accept that it has been a difficult time for yimucome into Baycorp; in the midst of the
merger communications strategy. With this in miang while | have not been able to
spend quite as much personal time with you and [smight have otherwise, | have been
trying to give you every assistance | can. Forrepke, | have allowed a number of tasks
under your role ...to be reallocated to others. ...rEs®, on a number of occasions you, or
we, have still failed to meet the objectives regghir

Events of this Monday particularly concerned mee afjreed a clear set of actions in the
morning meeting with Megan, you and | which weeady not followed. This has caused
problems because | was unable to assist with dpweahe Annual report as | had hoped
by allocating tasks to myself and Megan. Kubeabse so much of our work is time
critical, it is important to deliver to agreed tihmges on tasks of all sizes. If under certain
circumstances that is not possible, the issue Imeistised as soon as possible so that we
can reorganise the work.

Mr Stewart went on to suggest counselling and Msedacaccepted this offer. Mr Stewart also
commented that when Ms Jones returned to work tte¢ would need to meet to discuss a
performance counselling process. He said:

| do need to advise you that should your perforneamat improve then further action may
be taken, up to and including dismissal.

Ms Jones said she was threatened with dismissalfack, Ms Jones offered to resign, an offer
which Mr Stewart rejected. Instead, he put in eldee performance monitoring process. While it
is possible to read the comment quoted above heeattof dismissal | think it is more fairly and
reasonably read as a warning of the possible coesegs should there be a failure to improve.

Ms Jones’ response was to email on 12 Septembirgsay
| accept your review of my performance since | gdinthe company on July 1, and

appreciate the opportunity to reassert myself i@ tble of Communications manager. |
feel that my initial few weeks with the companyilemuite heady, | did perform well under
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pressure, and was complimented by quite a few afallgagues. It has been very difficult
to see my performance slip down in full view of ecolleagues, and | look forward to
regaining their professional respect.

There is no need to address your letter point bytpoit is mostly valid, | find little to
dispute.

She was given time off work and the counsellingtsthon 17 September. On 24 September Ms
Jones returned to work and sent a cheerful eméihgsfor KPIs and saying she valued Mr
Stewart’s leadership. There was a meeting on pdeSwer. KPIs and KBIs were provided as were
tasks and agreed deadlines. During the hearingdvies said these were not agreed. | favour the
view that they were agreed and that Ms Jones’ atiote that they were not agreed rests on her
feeling that she had no choice but to agree beaafuse overwhelming need to placate Mr Stewart.
In fact, Ms Jones’ written brief says as much. pata. 98 she stated “Although very concerned
about the deadlines, in view of his attitude, | giynaccepted the schedule and decided to do my
best.” | understand that Ms Jones was worriediaber performance and that she felt intimidated
by Mr Stewart and therefore took a placatory, s@sme approach. While to do so is
understandable, unfortunately Mr Stewart had ng @f&knowing that she was uncomfortable with
the proposed schedules.

In an email summarising the meeting Mr Stewart:said

You have been provided with detailed KPIs and K&jsjinst which your performance will

be monitored. | have asked you to review thosesatidappraise your performance thus
far, against those. | have also asked you to dgval plan with specific points that will

address the shortfalls. We will review this nexinday afternoon ¢lOctober).

Mr Stewart said that at the meeting they worked tlvay through the schedule of weekly tasks that
he had prepared. They discussed whether they vibeulible to be achieved and he encouraged her
to go away and consider them and come back to frsmei wanted any changes. He also asked her
to consider whether two months was a satisfacteriogd for improvement to take place. She came
back within five minutes and said it was acceptable

A couple of days later, on 26 September Mr SteWad a discussion with Ms Jones regarding the
fact that he and Mr McLaughlin, the Managing Dicgcthad decided not to pay her a bonus relating
to the merger project. He told her privately befshe became aware that other staff had received
bonuses and she thanked him for telling her. Ht ler that her contribution during the merger
process had been within the terms of her job detson and that she had not been long with the
company; and that her contribution had been natedfzat it would be taken into account in her six
month review in relation to the at-risk componehher remuneration. Ms Jones was, as anyone
would be, nonetheless distressed about this ahd fehs unfair. She thought that Mr Stewart was
“deliberately baiting” her. Ms Jones’ performangas in question and she undoubtedly felt very
vulnerable. Mr Stewart did nothing untoward eitiertelling her or in the manner in which he
conveyed the information. It would have more @issing had she become of the bonuses through
fellow staff members.

Unfortunately, Ms Jones failed to complete mosth# agreed tasks. Consequently, Mr Stewart
asked to speak to Ms Jones on 27 September. Héadolshe had completed just one of the agreed
tasks and that it was probably not realistic toestghat the remainder would be completed by the
following day, the Friday. He suggested that she tdne schedule away and consider what she
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could realistically complete by the end of the weekhe returned shortly thereafter and said she
could do everything and that she would work latddat.

Mr Stewart considered, correctly, that Ms Jones m@sbeing realistic. The next morning he met

with Ms Debbie Piggott, the HR Manager, and askadddvice. Her suggestion was that Ms Jones
be told she could have a representative at the Blpnteeting. Mr Stewart subsequently met with

Ms Jones with the intention of discussing his come@about what had happened during the week
and also intending to suggest that she bring a®tgerson to the Monday meeting. He had

prepared a letter which he wanted to give her. Skéwart gave evidence that had he realised that
Ms Jones was very stressed and vulnerable he wotldave proceeded with the meeting. | do not

doubt this. Ms Jones had unfortunately given tlearcimpression that she was well and able to

deal with matters. Had she told Mr Stewart tha sbuld not cope with the timetable | am sure it

would have been reorganised. | can comprehendorss] reasons for wanting to appear capable
but Mr Stewart could not know that she had doubt$ @ncerns; he could only act upon the way

she presented herself and what she said rathewthainshe felt but did not express.

Mr Stewart said that as soon as he raised therdattu meet the deadlines Ms Jones refused to
accept that there was a problem. When he did cueip the excuses she gave he said she became
very angry and shouted at him, including saying UYan fuck your job” before leaving the room.
Ms Jones said Mr Stewart yelled at her and slamhiedist on the desk saying “Damn it Kube,
when are you going to take responsibility for youn performance?” Mr Stewart accepted that he
said that but denied yelling or slamming his fiss Jones said she felt herself start to shake and
she felt afraid of his anger and felt physicallgetitened. She said she was unable to cope with any
more abuse from him and so she jumped up andhiefbffice.

This was clearly an upsetting situation for botlogde. Ms Jones had previous experience of Mr

Stewart being angry with her. | am referring te thuly incident when he shouted at her. She felt
that he had continually intimidated and demeanedieaising issues such as the insurance matter
and the bonus. Her ability to do her job had &een called into question. Ms Jones was in a
highly emotional state and I think it more likehan not that she did say he could fuck his job. Mr

Stewart had become very frustrated in his dealmgs Ms Jones.

Ms Jones went back into the office shortly theeraftShe has assumed Mr Stewart would have left
to catch a plane. He said she seemed relativély @ad he asked her to continue the meeting. He
said that as soon as he started to speak Ms Jaised her voice and became highly emotional and
abusive. At one stage she shouted “Sack me, geask, me!”. Ms Jones said she asked him why
he didn't just fire her and that he replied thatwees in no position to fire her and why didn’t she
just quit. Mr Stewart denied making the remark dbgquitting and | accept that is correct. Mr
Stewart said he then became angry and also raisedice. Mr Stewart lost his temper, which fact
he acknowledged in his evidence. Ms Jones saithesteeme very afraid and picked up her coat and
purse and that he then shouted at her that sheatg®ing to walk out on him again. He raised his
fist and she thought he would hit her. He pusimeddoor closed and would not let her leave. Mr
Stewart agreed that he had his hand on the dadw.nbt think Mr Stewart raised his fist or had any
intention of hitting Ms Jones.

A number of people became concerned about whahegening in Mr Stewart’s office. Attempts
were made to contact Ms Piggott. Ultimately, nratteere brought to a conclusion when Ms
Gibson, Baycorp’s legal counsel, intervened. MBsGh said Mr Stewart was initially reluctant to
let her into the room and told her he was condgaifiperformance counselling session.”

It is apparent that both people were angry andedised. Both of them swore at each other. It was
not right of Mr Stewart to attempt to prevent Mside from leaving the room. Both people lost
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their tempers and shouted. Ms Jones was veryedgstd and went to see her counsellor. She then
went home.

The letter Mr Stewart had prepared to give to Mse3owas amended by Ms Piggott to include a
paragraph relating to the incident on that daye [Etter said:

Dear Kube

As was raised with you earlier today, you are iedito attend a meeting on Monday 1
October at 3.00pm to held [sic] in the meeting roomLevel 5 with Debbie Piggott and

myself to discuss your performance in the role om@wunication Manager, and your

apparent inability to meet agreed deadlines asosétn the action plan agreed between us
on Monday.

As we have previously discussed, it is criticak i a senior manager, your performance
improves to a level that is acceptable for the nade perform.

In addition to the above issue, and as a resuthefimpromptu meeting this afternoon, we
will also be discussing your behaviour at that rmegetwhich | found to be totally
unacceptable from any employee, particularly a ngenapf your seniority.

You should be aware that the meeting is to be padn investigation into not only an

unacceptable performance issue, but now also plessdrious misconduct, and that your
employment could be adversely affected by any trefuthe meeting, including the

possibility of dismissal. Consequently, you arétled to have a witness, support person
or representative at the meeting.

You will not be required to return to the workplameto perform any work duties until the
meeting.

Yours sincerely

Paul Stewart

Director

Organisational Effectiveness and Communications
Baycorp Limited

Sometime later that day, Ms Piggott and a co-engdayf Ms Jones’ arrived at her home. This was
said to have been occasioned by concern for MssJané while | would not totally discount this
the more cogent reason was to deliver a letter ® Jdnes telling her she was to attend a
disciplinary meeting on the following Monday. Hscurity access was cancelled.

Dr Neill said that when Ms Piggott and Mr. Costetlame to the house he went to talk to them.
They indicated they were concerned about Ms Joreding on that, he invited them in. It then

became apparent they had come to deliver noticksoiplinary proceedings. Dr Neill said he was
outraged by the intrusion and the gross mendadity which it had been effected. Mr. Costello

and Ms Piggott deny this. Dr Neill's version ofeews has psychological verisimilitude. Given the
emotional state of his wife he is unlikely to hamegited people into his home had they indicated
they were intent on discussing disciplinary matters

Looking at the letter, | am startled by the fa@ttMr Stewart, who was the other person involved in
the altercation, appears to have been the personamak to investigate the very matter in which he
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had been involved. | was told in the hearing ffedple had been spoken to about the events of 28
September and it was clear to me that a view had fermed that Mr Stewart was the innocent
party. Concomitantly, it seems clear that a prestion of guilt vis a vis Ms Jones had been made.
Mr Stewart should not have been put forward asirthiestigator in a matter which involved him.
Any such proceedings, had they taken place, contithave been fair.

| am also surprised by the co-employee’s involvenierthe matter. He was not a friend of Ms
Jones and his presence at her home was not agieopkhile the employer was entitled to hold a
disciplinary meeting | do wonder at the wisdom ofmpany representatives going to an employee’s
home, particularly given the fact that Ms Jonestrdiss had been readily apparent to those who
witnessed the incident. | do not think sense amsisivity prevailed.

Ms Jones saw a medical practitioner and was givemedical certificate to cover her until 14
October.

Not content to leave well alone, a further visitswaade by Ms Piggott and the same employee
some days later, while Ms Jones was on sick lgavescover a cellphone, despite concerns having
been raised by Ms Lewis that the phone was forapeivas well as work use. Ms Piggott noted
“Kube walked off before we had a chance to speakihd her behaviour to be unacceptable.” Ms
Jones had instructed a lawyer and it would have Ibetter if such dealings had been conducted
through her.

Further subsequent actions of Baycorp also leaweettong to be desired. Ms Lewis made a
request for copy of Ms Jones’ email files for Seqtber. This was initially agreed but then refused.
Ms Piggott refused access to documents on the dsotlmat “a party is not entitled to discovery of
documents for the purposes of mediation”. The Ewyrmpent Relations Act 2000 places primacy
upon mediation and to obstruct the possibilityegalution by denying access to documents upon a
technicality is not accordance with the purposethwd legislation. Despite the fact that the
respondent knew that a personal grievance had hleenhand had gone to mediation and that
computer records had been requested it chose &beditle records. The respondent’s solicitors
advised “Regrettably we are advised that in aceueavith standard company policy, Ms Jones’
hard drive was deleted approximately eight weeksrahe end of her employment with the
company.” | appreciate that after the resignatiorfurther action was taken by the applicant until
December 2002. However, to fail to ensure thatttematic deletion of records did not take place
a mere eight weeks after the employment terminaftigabut at least checking with Ms Lewis is
unacceptable. It resulted in substantial delaythéoproceedings as a computer forensics company
had to be employed to attempt to recover deleteards.

Disadvantage

Ms Lewis for the applicant has claimed that thesigenbeen breaches of a number of express and
implied terms and that Ms Jones has suffered a ddsdage.

The first allegation is that she was required tokwo a more junior position on a task by task basi
Ms Jones was at times required to work on a tasla$ly basis. The tasks that she was asked to do
were within the terms of her job description. Rertnore, the employment agreement permits the
employer to vary the duties. It says:

Variation of Duties: The Company may require yowbrk in another section or company
within the group or vary the duties you are reqdite perform.

There was no improper reason for the assignmenbdf on a task by task basis.



It is claimed that details of her duties were naivided until 24 September. Ms Jones did have
details of her duties although the KPIs and KBIgsemeot provided until that date. Ms Jones did
have a job description and it was discussed withahthe interviews.

Ms Jones was shouted at angrily and in a demeanamner in front of other staff in July. This
was certainly not desirable or proper behaviourdouits own does not constitute a disadvantage.

Ms Jones was denied a bonus. However, there wasoaale for this and it was a discretionary
matter. | do not find that the bonus was deniegtmitive or any other improper reason.

It is claimed that Mr Stewart insisted on a discigty meeting on 28 September when Ms Jones
was known to be vulnerable and then insisted oacarsl meeting. An employer is entitled to
conduct disciplinary proceedings. However, neithiethe unfortunate meetings on 28 September
were disciplinary meetings. The intention was tgegiotice of possible disciplinary proceedings.

It is claimed that two unlawful suspensions tookcel The Employment Agreement has a section
relating to investigation procedures. It states:

(Note: If the initial examination indicates that soonduct may have occurred the
employee(s) involvemiay be stood down whilst the matter is investigatezpprly. During
the period of stand down the employee(s) will cagito be paid and be required to be
available for discussiorA stand down is not a disciplinary measure).

The first claimed illegal suspension was on 28 Oeto | do not think it would have been in
anybody’s interests for Ms Jones to have returpneddrk that day. The employer was setting an
investigation in train. In the circumstances iswaasonable for Ms Jones to be told not to rdturn
work until the meeting.

The next suspension relates to the period afteddnes’ medical certificate had expired but prior to
the mediation taking place. Despite the deniakhefrespondent a suspension did take place during
this time. Again, given the circumstances anddim®tional lability, it was sensible for Ms Jones
not to be at work.

It is alleged that an unsafe workplace was maierthileading to OOS. There was insufficient
evidence to lead me to conclude that this was dlse.c

It is claimed that the respondent maintained arai@gnand stressful work environment in the week
of 24 to 28 September and that it failed to avdid tisk of psychological harm to Ms Jones. |
accept that Ms Jones found her work environmentrardwork stressful but | have reached the
conclusion that Ms Jones was not in an unsafe wovkonment.

The applicant claims that the instituting of didicipry procedures upon her return from counselling
was unlawful and punitive and insensitive. | cae sothing unlawful about it. An employer is
entitled to deal with performance issues. Cewnatinére are different ways and means of doing so.
Ms Jones presented herself upon her return fromsadling as being capable and well. Mr Stewart
was entitled to take this at face value.

| have given careful consideration as to whetherdbents that took place during Ms Jones’ short
period of employment could be said to have cortstitia disadvantage. Upon reflection, | do not
think Ms Jones can be said to have been disadwehtag



Misrepresentation

| do not accept that Baycorp misrepresented thdipodo Ms Jones. The position as detailed in
the job specification was accurate. There was mr@anications Manager’s position but Ms Jones
did not undertake some of the duties for a varadtyeasons. Some of these had to do with quite
legitimate concerns, for example, shareholder msMds Jones was frustrated because she felt she
was not being allowed to work at her skill levedanas being given menial tasks, even though
these fell within her schedule of duties. | thMk Jones wanted the job to be at a higher level tha
it actually was and desire prevailed over actualitghe was not, for example, responsible for
formulating strategy but for implementing it.

Constructive Dismissal

The applicant believes that she has been constelictilismissed. A constructive dismissal occurs
when an employee is faced with a situation in whebk has no option other than to resign. This
may be because, as set out in Auckland Shop Engdof¢OW v Woolworths [1985] 2 NZLR
372:

* sheis given an ultimatum either to resign or lseiksed;

» the employer has followed a course of conduct whtn intention of inducing an employee to
resign;

* abreach of duty by the employer causes an employessign.

The applicant relies on two of these grounds: thatemployer followed a course of conduct with
the dominant and deliberate purpose of coercingmaployee to resign and that there was a breach
of duty. The employer did not follow a course ohduct with the dominant and deliberate purpose
of coercing a worker to resign.

Ms Jones had formed a view that Mr Stewart set@demean and embarrass her. | accept that she
found him intimidating but | cannot agree with Mmés’ view that Mr Stewart set out to persecute
her or demean her or upset her. Mr Stewart hagason to do any of those things. He did behave
badly twice: the yelling incident and the seconeleting on 28 September. However, Ms Jones’
behaviour at that second meeting was also harddynpilary. He did not set out to undermine her
or to devalue her. Mr Stewart was quite genuinkisnview that Ms Jones needed to improve her
performance and he found dealing with her frusttatiMs Jones was understandably upset that she
had difficulties writing the annual report and thatr performance was being questioned. Ms Jones
was not dismissed.

If the parties are un able to resolve the issueosts they should try to agree upon a timetable for
the filing of memoranda; if thus is not possibleill set a timetable.

Dzintra King
Member of Employment Relations Authority



