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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] From October 2002 until October 2004 Mr Bright wamnager of the respondent’s
Gisborne branch. He was dismissed for poor perfoomafter a series of meetings between
him and the General Manager, Brian Kelsey, betwigkanch and September 2004. Mr
Kelsey told me that after having been given timedtile in to the role Mr Bright had failed
to come up to the standard required of a branchagem He said that Mr Bright was told
what was required of him and given a reasonablegerf time in which to improve but did
not and dismissal was unable to be averted.

[2] Mr Bright disputes that his performance was inadégiuHe says it was not made clear to
him what improvements were required, he was nagrgisupport and training and he was
not warned that his job was in jeopardy. He saws$ kis dismissal was procedurally and
substantively unjustified.

Issues for determination

[3] As both Mr Petherick and Mr Sharpe have arguedibmsssions, the task in front of me is
to determine whether the respondent has met theireegents set out ifrotter and
Telecom Corp of NZ Ltd [1993]2 ERNZ 69%ese are:

i. Did the employer in fact become dissatisfied withe temployee’s
performance of his or her duties?
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ii. If so, did the employer inform the employee of tlt$satisfaction and
require the employee to achieve a higher standgpdréormance?

li. Was the information given to the employee readiynprehensible in the
sense of being an objective criticism of the wodkfar and an objective
statement of standards requiring to be met?

iv. Was a reasonable time allowed for the attainintdpose standards?

v. Following the expiry of such a reasonable time, &wltbwing reasonable
information of what was required of the employed, ttie employer turn its
mind fairly to the question whether the employeed hachieved or
substantially achieved what was expected?

(i) Was there genuine dissatisfaction with Mr Btiglperformance?

[4]

[5]

[6]

[7]

Mr Bright first went to work for the respondent cpamy as a driver in the late 1980s. He
stayed in that role for ten years before becomm@perations Supervisor in 1999. He did
that for about a year and then left to pursue otipgortunities. In late 2002 he returned to
take up the position of Branch Manager. Mr Kelsgg e that this sort of career path is a
common one in the industry and many other branchagers have come to their roles
through the same route. At the time of Mr Brighdispointment, the company anticipated
that there might be a settling in period but expédhat in time, Mr Bright would be able to

step up to the challenge of the branch managees ro

Mr Bright told me that he had no reason to suspieat he was not doing just that. His
remuneration was increased twice during 2003 andbélieved this to indicate that his
performance was satisfactory, in part because mmpla@yment agreement contained the
following:

“14 PERFORMANCE APPRAISAL

“The Employer reserves the right to regularly contlan appraisal of the Employee’s work
skill’s, attitudes and habits. This appraisal, atlgh it will form the basis of a review of the
Employee’s remuneration, is also specifically intet to determine the Employee’s ongoing
ability to perform the duties requested of him @r.hWhere required, the Employer
undertakes to initiate a programme of job trainbogassist the Employee to more effectively
perform his/her duties.”

Notwithstanding the pay increases senior managétsrie they were not seeing Mr Bright
settle into the role as they had hoped. During 2f1@3/early 2004, Mr Kelsey said, there
were ongoing problems with the management of tkeb@ne Branch including increased
employment problems and customer complaints.

Mr Kelsey assisted with these as they came up,llysaer the telephone. Mr Bright was
also able to access help from Alistair Gray, whiedi an Operations Support Role for the
servicing of all branches. However by March 200dr¢hhad been no improvement and Mr
Kelsey felt that a face to face meeting was cdibed

Determination

[8]

| have no doubt that there was initially a stroetationship between Mr Bright and his
employer, as evidenced by the long prior workingatrenship and the respondent’s
willingness to re-employ him in a more senior rdimwever, after a year in the role, he
continued to require a high level of support infifihg the responsibilities of branch
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manager. | accept that the respondent developed genuine concerns with his
performance as a result.

(i) and (iii): Was Mr Bright properly informed ofhe employer’s dissatisfaction and of the
standard required?

[9] Mr Kelsey’s notes of his March meeting with Mr Brigrecord that he “challenged” Mr
Bright about his management of and communicatioth vgtaff, his “confrontational”
approach, his relationships with clients and buyéis marketing of the business, Mrs
Bright's support for the company, and his allegethkdng on duty. Mr Kelsey also
guestioned how well Mr Bright worked with Mr Gray.

[10] Mr Kelsey gave Mr Bright examples of what was cagshim concern in relation to
each of these topics, and counselled him about teodeal with them in future. He also
urged him to draw more on Mr Gray for assistand¢egs Was however very much a coaching
session with no suggestion of a warning, writteora.

[11] Over March and April 2004 Mr Kelsey found that hasadealing with Mr Bright in
relation to the same sort obrigoing day to ddyissues as before. Mr Gray was also
assisting Mr Bright. On 6 May, therefore, a furthereting was convened, at the
respondent’s Hastings office. This time executiveigperson, Peter Roebuck, and another
senior manager, Dick Heasley, attended along witiKMsey.

[12] No notes were taken at this meeting. Mr Kelsey to&lhe went over the same topics as
before and explained thaihe company was still receiving feedback for theesa@roblems
He said Mr Bright did not dispute the existencehaf problems but seemed to take the view
that they were not serious. Mr Kelsey told me ttiet three senior managers took a
“rehabilitative focus” and “endeavoured to offer solutions to the current lpems.”
Particular attention was paid to Mr Bright's faguto follow standard practice in respect of
accidents in which his drivers had been involved.

[13] Like Mr Kelsey, Mr Roebuck and Mr Heasley providedtten statements to me and
attended my investigation meeting to answer questiMr Roebuck told me that prior to
the meeting of 6 May he instructed Mr Kelsey thatdimould warn Mr Bright that if his
performance did not improve, his employment wouddiro jeopardy. However Mr Kelsey
told me that he did not take as hard a line (inrtteting of 6 May) as Mr Roebuck had
suggested. Mr Roebuck acknowledged that Mr Kelssgendelivered such a warning in his
hearing. Mr Roebuck told me that he thinks he hlifmsay have said something to Mr
Bright to the effect Shape up or ship olit

[14] At Mr Bright's request, Mr Kelsey met with him agaion 11 May for further
discussion. Mr Bright told me he wanted this megtecause he wanted to ask for the
opportunity for his wife to come in an@xplain that she didn’'t do what had been alléged
(that she had spoken about the company in a demyg&shion within the community.)
However Mr Kelsey did not think this was necessarg instead the discussion widened out
to cover the same topics as before as well as deuai operational issues.

[15] Mr Kelsey told me that Mr Bright gave him the imgse®n he was not coping when he
said he gets bogged down with operational issumsd felt his management role suffered as
a result. In response to a direct question fromMn&elsey acknowledged that there was
nothing in this meeting, either, that would havdicated to Mr Bright that his job was on
the line.



[16] Between May and August Mr Kelsey concentrated spelling out what was required,
coaching and managing performance.”

[17] On 4 August, along with every other branch in tleintry, the Gisborne branch
underwent a full audit and review of all its opeyas. This process included a four-hour
meeting between Mr Bright, Mr Kelsey and the persagaged to complete the company-
wide audit. A range of issues relating to the openaand performance of the branch
generally were discussed at this meeting, includogie that touched on Mr Bright's
performance in his role. For example, the needafaegular vehicle maintenance plan
(something which should already have been in plaes)raised.

[18] In his witness statement, Mr Kelsey told me thatin@de it abundantly clear that this
meeting was to reviewMr Bright's] performance. | advised him that this was a conle
branch review.”"However, Mr Bright also knew that as part of theliaevery other branch
was also being reviewed in the same fashion agHi®e Gisborne review came about half
way through the audit process.) A full report osrebranch was prepared as a result of this
process but these reports were not made availalhetBranch managers.

Determination

[19] With two pay increases in 2003, Mr Bright had nosmto suspect his employer was
dissatisfied with him at that time. In addition, lasave noted, the March meeting between
Mr Kelsey and Mr Bright was (by Mr Kelsey’s own degtion) a coaching and counselling
meeting.

[20] By May, when this coaching and counselling had ne$ulted in the desired
improvement, Mr Roebuck formed the view that a igistary process should be
commenced. In submissions Mr Petherick has arduedtihat this happened at the meeting
of 6 May, if not before. | do not accept that therevidence support this submission.

[21]  Unfortunately, notwithstanding what Mr Roebuck rdidcussed with Mr Kelsey, Mr
Bright was not advised beforehand that the 6 Magtmg was disciplinary in nature. Nor
was he warned, once in the meeting, that his job iwgeopardy if he did not meet certain
standards. The strongest evidence that Mr Briglst warned was that Mr Roebuck thought
he had said something like shape up or ship dutinfortunately this does not meet the
requirements set out ifrotter at page 680 as follows:

“where there is unsatisfactory performance, warrdrghould precede action...a warning to
be fair must be explicit. It should describe howeanployee’s behaviour is deemed to be
unsatisfactory and give clear information about wimaprovement will meet the employer’s
requirements and how it will be measured. This pssc may be more difficult for
management positions whose output is often somdwbatly comprehended. Clarity and
objectivity are all the more necessary.”

[22] Despite the Mr Roebuck’s intentions, neither thé18y meeting nor the follow up
meeting on 11 May amounted to more than a furtisaudsion of performance issues; in
effect a continuation of the coaching and counsglétage.

[23] As for the meeting of 4 August, it was one of aeseof audit meetings being conducted
at every branch around the country. | am not satighat Mr Bright was put on notice that
this meeting had a secondary (disciplinary) purpmséhat this would in any event have
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been an appropriate forum to address disciplinasuds. Once again there was no
suggestion to Mr Bright at that meeting that his yeas in jeopardy.

[24] The employer has not satisfied me that at any stag® to or including the 4 August
meeting, Mr Bright was properly informed of the emdoyer’s dissatisfactions or of the
standard it required.

(iv) and (v) Was a reasonable time allowed for dltaining of the required standar@sd did the
employer turn its mind fairly to the question wiegtthe employee had achieved tffem

[25] On 1 September Mr Bright was called to a meetinthatHastings office. He was told
that it would be a good idea to have a supportgqmebsit otherwise given no details of what
the meeting was about. Mr Bright arranged to hafreead attend with him.

[26] Mr Kelsey began the meeting by running over adfstoncerns (similar to those which
had been gone over previously) and by summarisihgtwad been discussed at the
previous meetings. Mr Kelsey also told Mr Brighattla number of key staff had expressed
dissatisfaction with him as Branch Manager. Staffl @ustomers with concerns were not
named. A week beforehand, an external trainingigesvhad assessed all participants on a
training course, including Mr Bright. Mr Kelsey nopassed on the trainer's feedback,
which was not favourable, to Mr Bright.

[27]  Mr Bright responded that he was experiencing sotress associated with the role.
After this, Mr Purcell suggested a short break. geeir return to the meeting, Mr Purcell
asked what the company would like to see happenRbkbuck responded with a rugby
analogy, saying that a good provincial player is mecessarily a top Super 12 player. He
then offered to move Mr Bright to an Operations &ujsor role on $54,000.00 per annum.
He would retain the use of a company vehicle alghaoot the one he currently had.

[28] The meeting ended on the basis that Mr Bright wag@ddome and talk the offer over
with his wife. What would happen if he did not take offer was not spelt out, although Mr
Bright told me he thought it likely that if he dmbt accept he would be dismissed.

[29] Mr Bright felt so stressed by this meeting that \igited his doctor immediately
afterwards and obtained a medical certificate lier period to 7 September. The respondent
wrote to Mr Bright on 7 September documenting tecess to that date. Mr Bright
responded by solicitor’s letter on 9 September ctvinaised the following points:

* Mr Bright had not been provided with specifics ohgplaints and did
not have a proper opportunity to respond to aliegat

* An explanation was provided in relation to one égtelating to an
accident by a Gisborne branch driver) for whichc#jzs were given,
and

* The proposed demotion was unfair.

[30] Mr Kelsey responded by letter on 13 Septembert lmei went over the Company’s
concerns again in some detail but again declinedawtify individuals who had complained
about Mr Bright. He also said that he believed MigBt was well aware of the purpose of
the meeting of 1 September and had ample oppoyttmitespond to concerns against him.
He concluded by confirming that the offer of an €gpens Supervisor role remained open.
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[31] On 14 September Mr Bright advised by fax that helldanot accept the demotion. He
was then called to a further meeting on 15 SeptemideKelsey told Mr Bright that since
he had declined the offer of a Supervisor’'s posijtlee had not other option but to terminate
his employment.

[32] Mr Bright received two months pay in lieu of notid&/ithin a few weeks he started
work with the respondent’s main competitor. Hisaspalwas $50,000.00 pa ($12,000.00 less
than he received as Branch Manager and $4,00030tfe@n he would have received as
Operations Supervisor for the respondent.) He hss last the benefit of the use of a
company vehicle.

Determination

[33] Consistent with the complete absence of a warmrgBright was given no timeframe
for his performance to improve. There is therefovequestion of whether he had sufficient
time to come up to the required standard.

[34] As | have indicated already, no proper disciplinprgcess had been embarked upon
prior to 1 September. For the first time, on thay,dMr Bright was on notice that the
employer's concerns were so serious that the tetioim of his employment was in
contemplation.

[35] At this stage, a fair process could still have beedertaken. Unfortunately it was not.
Mr Bright was expected to respond to a series dtarsmwithout prior notice of what they
were. In addition, the employer refused to give Hith details of some of the concerns it
had raised. This meant that Mr Bright was not giaenadequate opportunity to respond.
The respondent would have struggled to justify ewevarning in these circumstances.

[36] Had it succeeded in doing so, Mr Bright would stdlve been entitled to time to address
the respondent’s concerns. Between 1 Septembedarseptember no such opportunity
was available to him. He had no chance to try @ $as job. Instead, the employer moved
directly to offer one option only: demotion. In sudrcumstances there can be no doubt that
the employer failed to turn its mind fairly to thaestion whether the employer achieved the
required standards.

[37] Consideration of alternatives to dismissal will glein an employer’s favour but only
when a fair process has shown that the employessigied in moving the employee out of
his or her original role to begin with. No such gges was followed in the months leading
up to 1 September 2004.

[38] For all these reasons, it follows that the dismigses procedurally unfair and cannot be
justified.

Remedies

[39] Mr Bright's evidence was that he found his disnlissay distressing however he found
other work very quickly. He had also conceded tiatfound his role as Branch Manager
stressful. From what | heard, moving out of it has been an altogether bad thing for him.
In all the circumstances | consider a mid rangerdwécompensation to be appropriate.

[40] The respondent is therefore ordered to pay to Mr Bight the sum of $5,000.00
compensation for hurt and humiliation.



[41] Mr Bright also makes a claim for lost earningsatielg to the loss of use of a motor
vehicle and the reduction in his salary.

[42] Had Mr Bright accepted the respondent’s offer afepdoyment, his losses would have
been less than they were in going to work for agiofinm. The difference between a branch
manager’s salary and that of an operations superwde was $8,000.00 per annum. (The

supervisor’'s job also came with a vehicle.) | cdesiit reasonable to award Mr Bright a
further three months’ loss at this level, thati®,000.00 gross.

[43] The respondent is therefore ordered to pay to Mr Bight the sum of $2,000.00
gross lost remuneration.
Costs
[44]

This issue is reserved. If it cannot be agreed éetvihe parties, the party seeking costs
should ensure that submissions are lodged witlAthlsority within 28 days.

Y S Oldfield
Member of Employment Relations Authority



