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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] PPCS Limited operates the freezing works at Bdielutalled Finegand. Many of the
employees at Finegand belong to the New Zealandt Méarkers and Related Trades Union
Incorporated, which is registered as a union urider Employment Relations Act 2000. The
Finegand sub-branch of the union lodged a statemieptoblem with the Authority concerning
serious difficulties concluding a collective agresmbetween PPCS and a section of its members
known as Woolpullers, of whom there are currenilyen The Woolpullers seek a reference to
facilitation by the Authority for the purpose okmving their bargaining difficulties. They alsska

the Authority to fix the provisions of the collesti agreement on the basis of a serious and
sustained breach of good faith by PPCS over thgalrang.

[2] Both parts of the problem refer to new law enatigthe Employment Relations Amendment
Act (No 2) 2004. Set out at section 50C of the Exyipent Relations Act 2000 as amended are
four distinct grounds, one or more of which mussekefore the Authority can accept a reference
to facilitation. The first is where in the bargaig there has been a serious and sustained féijure

a party to comply with the duty of good faith whichs undermined the bargaining. The second is
where the bargaining has been unduly protractedeatehsive efforts including mediation have
failed to resolve the bargaining. The third is veh¢here has been one or more protracted or
acrimonious strikes or lockouts in the course afjaming. The fourth is where a threatened strike
or lockout would be likely to affect the public émest substantially. The Woolpullers say that the
first three grounds exist. They also say that Amghority may now fix the provisions of the
collective agreement under section 50J becauseusednd sustained breaches of good faith by
PPCS have significantly undermined the bargainifgis claim partly overlaps the first ground on
which a reference to facilitation is sought.
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[3] To determine whether grounds for facilitationfiaing of terms of a collective agreement

exist, | will review the relevant history of thergaining under each provision relied on by the
Woolpullers. It is helpful to first explain somevemts that occurred under the Employment
Contracts Act 1991.

1990’s bargaining

[4] Woolpullers at Finegand are skilled, seasonaterate workers. They operate woolpulling
machines which separate wool from the skins of glk@éed at Finegand or elsewhere. They also
grade the wool. At Finegand, there are three nempmachine. Finegand has three machines but
the number in use depends on how many of the silnstare operating. The Woolpullers are paid
a rate per 100 skins set by negotiation betweeadaind management and the Woolpullers through
their union. A Woolpuller's income varies deperglion the rate set, the number of Woolpullers
who share the payment, and the number of skinsadn@i

[5] The Woolpullers say that in August 1994, under dglsirand protest, they signed a new
contract that reduced their income. In 1995, thmalper of Woolpullers was reduced by one and the
rate also reduced pro-rata. Subsequent Employmeminal proceedings resulted in a full and

final settlement achieved through mediation in dan1996.

[6] There are various hurdles in the way of treatirgyldargaining prior to January 1996 as part of
the problem currently before the Authority, inclogi the terms of that settlement and the
requirement that legal proceedings be commencdunmibe applicable limitation period. While
the events mentioned and others discussed at te@ngeemain very much part of the current
problem for the Woolpullers, | am not able to trk@@m as relevant for the purposes of the current
application. The relevant bargaining for presemppses commenced about February 2003.

[7] Since the rate reduction in 1994, there has beane snprovement in the piece rate.

However, the Woolpullers point out that the curreate is lower than the 1994 rate even without
consideration of the effects of inflation. By comipan with 1993, they now work harder for less
pay. Their piece-rate is lower than applies to ofPBCS Woolpullers. That is the context for the
bargaining.

Current bargaining

[8] The NZ Meat Workers Union initiated bargaining wPCS Limited which resulted in a
collective employment agreement (the PPCS LimitezhtVProcessors Agreement) that came into
force on 28 February 2003 and which expires on &&uary 2006. It applies to members of the
Union at a number of freezing works including Fiaed. The preamble to the collective agreement
explains the long standing practice that terms emditions of employment are negotiated at
department level as well as on a multi-site bakigslso stipulates that the terms more favouréble
the employee prevalil if there is any inconsistebetween the minimum terms in the PPCS Limited
Meat Processors Agreement and the departmentatactnt Hence the collective agreement
resolved the bargaining in respect of the minimarms applicable to the Woolpullers (and others)
but it did not resolve the bargaining at a depantiadevel.

[9] At Finegand, departmental level negotiations contadron 20 February 2003. Wayne Shaw
is the Finegand plant manger. | accept his evielénat there were no less than 5 meetings between
February and April 2003 to discuss, among othergdithe Woolpullers’ claims. There was then a
mediation in May 2003 over the unresolved negatreti including the Woolpullers’ claims.
Following the mediation, the Woolpullers wrote ta Mhaw confirming that they stood by their
earlier claims. There were further meetings o&1ZB November 2003 then another mediation on
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29 January 2004. PPCS then made an offer in gnitinich the Woolpullers rejected in favour of
their position at the mediation. PPCS replied iitimg rejecting that position but saying that they
remained open to considering any counter offerer@lfiollowed 3 strikes on 10 — 12 February, 20 —
21 February and 27 February 2004. In the leadouihe strikes, the Woolpullers asked PPCS to
agree to a binding third party arbitration but thats not accepted. There were also exchanges
between the Woolpullers and PPCS on 9 & 13 Febrg@f4 which did not resolve the problem.
In March 2004, the Union wrote requesting spedifiancial information and Mr Shaw responded
with an offer of the company’s annual report. lmamh 2004, the Union wrote to say that if the
company had an improved offer, the Union would hieng to meet to try and settle the matter. In
reply, PPCS said that it would meet although it hadbther offer, then the Woolpullers increased
their claim. There were further exchanges in Atg8eptember and December 2004 following
which this application was made.

[10] | am told that there is no written bargaining psEegreement in respect of either the
bargaining for the PPCS Limited Meat ProcessorseAgrent or the departmental agreement.

Serious and sustained breach of good faith underimig bargaining

[11] The heading refers to section 50C (1) (a) of tlee. AThe Woolpullers say that PPCS has

breached good faith by showing no genuine intaresettling their agreement. They say that the

offers made are token and derisory and, if seri®¥CS would have offered at least the Pareora
rates (another PPCS site). The Woolpullers sasetthvas a point blank refusal to consider third

party arbitration. They also refer to the refusasupply financial information following the recgie

in March 2004.

[12] PPCS does not wish to settle the negotiations ertedims claimed by the Woolpullers but |
do not agree that the offers made demonstrateazt@E good faith. It might just as easily be said
that the Woolpullers are in breach of good faithréfysing to accept less than the Pareora ratés, bu
that would be equally wrong. There is a significgulf in the parties’ positions and neither wants
to make a concession of any significance towardsother’s position. Neither party accepts the
rationale advanced in support of the other’s pasitiThat happens without it constituting a breach
of good faith by either.

[13] PPCS did not refuse to consider third party artitra it declined to bind itself to that

proposal because it preferred to retain controk dlre negotiations. PPCS did nothing illegal or
improper in refusing that option. The Employmentld®ons Act 2000 promotes collective
bargaining and does not require any party to tingdmaing to submit to arbitration.

[14] At the investigation meeting, the Woolpullers extatd a 1998 PPCS spreadsheet setting out
the sort of financial information covered by tharch 2004 request. The request was for current
information. Mr Shaw conceded that similar butrent information does exist. PPCS’s response
in March 2004 was to offer a copy of the compardp83 annual report rather than directly respond
to the information request in the terms it was madéhere was evidence at the investigation
meeting that management made some inquiries aheusdrt of available information before the
March 2004 response. However, the obligation usdetion 4 of the Act at the time was not to do
anything likely to mislead. The response dateda&did 2004 fell short of that obligation because
of the implication that the information sought wat available. Depending on the view one takes
of whether the February 2003 settlement conclutiedbiargaining for a collective agreement, it
might also be that the duty in section 32 (1) (edl section 34 applied and the response would
similarly fall short of PPCS’s obligations. Howey¢he information request and what it should
have returned were incidental to the bargaininge principal component of the comparative data
across several PPCS plants sought by the Unionkwasn to the Union because it was the
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departmental piece rates payable at the otherlahtio not regard the breach of good faith as
serious and sustained and it did not undermine the bargaining.

[15] The Woolpullers are also critical of PPCS for bfeag a confidentiality clause in the
previous departmental agreement. A careful readfrte press coverage of the dispute does not
support the view that Mr Shaw made any inapprogrdisclosure to the media. Mr Shaw did
circulate an email to various people prior to &etiseeking volunteers to cover the Woolpullers
work. In that email, Mr Shaw referred to the exigtpiece rate. During the investigation meeting,
he acknowledged that he should not have discldsadiriformation. However, | do not think that
Mr Shaw’s action was a breach of the duty of gaathfand it certainly has had no impact on the
bargaining.

[16] | find that the ground set out at section 50C &))ig not established.
Bargaining unduly protracted and unresolved despéegtensive efforts including mediation

[17] This heading refers to section 50C (1) (b) of thet.A The efforts of PPCS and the
Woolpullers to resolve their differences mostly weed between February 2003 and February 2004
but it must be remembered that this is seasonat.whr Service & Food Workers Union Inc v Air

New Zealand, 19 January 2005, A Dumbleton (Member), AA11/06 #uthority concluded that
bargaining over an eight month period did not nteetstandard afinduly protracted. It must also

be said that the effort put in to the current barigg is far less than that described in Ssevice &
Food Workers case. Accordingly, | find that the bargaining et been unduly protracted nor
have their been extensive efforts to resolve tHedities. This ground for reference to facilitat

is not established.

Protracted or acrimonious strikes

[18] This heading refers to section 50C (1) (c) ofAlee | was given a number of clippings from
the local papers that reported on the strikes. h Bmdrties are quoted giving their respective
positions on the dispute but there is nothing & réporting to support the view that the dispute is
acrimonious on either side. The strikes’ effecswmnited to the Woolpullers and the management
personnel who attempted to cover their work. WRIRCS says that the strikes are illegal, no legal
proceedings for injunctions or damages were filedfter the strikes ended, the Woolpullers
resumed their normal duties. While the exchangdwden the parties at the investigation meeting
were direct, there was no evidence of acrimomharelationship between those present. During
the investigation meeting, there was some inforefat about previous protracted strikes at
Finegand. In some situations, 6 strike days oweeet separate strikes might be considered
protracted, but in my judgment, it falls well short of tha¢tription in this case. | find that there
has not been either protracted or acrimoniousesirgo this ground for a reference to facilitation i
not established.

Remedy for serious and sustained breach of goothfai

[19] The heading refers to section 50J which empowees Atthority to fix the terms of a
collective agreement if the grounds specified ibsaation (3) are established. These grounds set a
higher test than exists for a reference to fatiiteunder section 50C (1) (a). The breach of the
duty of good faith relied on must Isefficiently serious and sustained as to significantly undermine

the bargaining. My earlier finding that the breach of the dutfygmod faith in respect of the
provision of information had not undermined thedaaming means that the Woolpullers cannot
succeed under section 50J either.
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[20] There are two further reasons why the requiremeihsection 50J are not satisfied. | do not
accept that all other reasonable alternatives e exhausted nor do | accept that fixing the
terms of the collective agreement is the only ¢éfNecremedy. To some extent, the dialogue during
the investigation meeting disclosed some misundedstg or at least misplaced suspicion about
the motives and effect of offers already made.oristder there remains scope for these parties in
engage to further discussion or mediation. Thexehhe capacity to reach agreement on at least
some of the outstanding issues.

Conclusion
[21] Grounds for a reference to facilitation are noabkshed.
[22] Grounds for the Authority to fix the terms of alegtive agreement are not established.

[23] Costs are reserved.

Philip Cheyne
Member of Employment Relations Authority



