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Employment Relationship Problem

The applicant submits that on 22 April 2004 she wgsstifiably suspended from her employment.
She also submits she unjustifiably dismissed oAR@ 2004. To remedy her alleged grievance she
seeks lost remuneration and compensation undef®1@3of the Act.

The respondent denies the claim and submits thécappwas justifiably dismissed for serious
misconduct.

Note: As | understand it the Club has laid an inforrmatith the Police against Ms Taogaga in

relation to matters at the heart of this persomvgnce claim. As of the date of the investigation
meeting no charges had been laid against Ms Taofgaga matter of caution | raised with the

parties the question of Ms Taogaga’s right to séem respect of the matters that might lead to
criminal charges against her. After an adjournnterdonsider the matter counsel for Ms Taogaga
submitted that Ms Taogaga wished to proceed watlirttiestigation meeting.

The applicant being represented by legal counsglhawing taken advice elected to continue with
the investigation. | have therefore proceeded &y had determine the matter.



Background

The Club is a Friendly Society registered underRhendly Societies and Credit Unions Act 1982.
The Club has a somewhat unusual management seudar executive committee made up of
persons elected by the Club members is responfiblelay-to-day management of the Club’s
affairs. In addition there are three Trustees ebketiennially. All property and funds of the Club
are vested in the Trustees. It is the Trustees arboempowered to purchase or dispose of Club
property and to borrow or hold mortgages over graperty. As Trustees they are fiduciaries who
assume a duty of loyalty and care in matters redatd the Club’s property and funds. They are
required to act in the interests of the Club

The Club employed Ms Taogaga in May 2000 as Clubrebary. She reported to the Club
President. It was an important part of Ms Taogagaisdescription tdrecord and account for all
such Club Finances and ensure such records aretaiagd an efficient and businesslike manner”
and in particular she was responsible for the ¥alhg (among other things):

» Ensuring all monies received was banked daily.

* Ensuring all payments made were properly authoresed supported by documentation,
which had been checked for accuracy.

» Ensuring Club floats were correct and personalBckld not less than three times per week,
maintaining a record of the checks.

* Administration of the wages system.
* Promptly reporting any discrepancies to the Pregide

The events that led to Ms Taogaga’s dismissal ftbivem the annual audit of the Club’s accounts
for the financial year ended 28 February 2003. Thé float was recorded at that point as being
short by $2,025.50. The auditor could not tracesthertfall and a pragmatic decision was made to
draw a cheque on the Club’s main account to resberdloat to its rightful level of $25,000.

So prior to the 2003 audited accounts being fiedliand signed off for presentation to the AGM in
May of 2003, Ms Taogaga was instructed to drawexjub on the Club’s main account for the sum
in question (cheque no. 2393®r $2,026) the proceeds of which were to be placethe Club
float to bring it to $25,000 the level at whictwiais recorded in the Club’s accounts.

However, when the auditors were conducting thensixthly audit in August/September 2003 it
was noted by them that the injection of cash (ih# Club’s float) had not brought the float into
balance as expected. In fact the float records sbawat just prior to the cheque being drawn to
supplement the float (23 May 2003) its balance %28,192.11 — a shortage of $2,869.89 and
$844.39 more that the 28 February 2003 shortfalieMthe float was next checked on 27 May (the
day after the cheque for $2,026 was drawn to addhesfloat shortfall) the balance of the float was
$22,718.15 — a shortfall of $1,437.46 on the exgubbalance (taking into account the fact the float
deficit had grown by $844.39 between 28 Februad/z8iMay 2003). The actual deficit on 27 May
was $2,281.85.

! This decision was taken because it would haveroash more than the $2,025 shortfall to tracethte-figure of
$10,000 was mentioned in evidence.

2 Throughout the investigation this cheque was reéeto as cheque no. 23930. It came to light aetiteof the
investigation the correct no. is 23932 and it femed to by its correct number in this determio®ati



It was also noted that the float deficit had grawi$3,411.10 by 3 June 2003.

The audit also revealed the balance of the floathexked on 23 June 2003 was $21,214.17 — a
shortfall of $3,785.83 on the appropriate balant&25,000. A cheque (24023 for $3,500) was
drawn in favour of the Club on 24 June 2003. Theitau noted that in the chequebook it had been
categorised as general expenses and GST dedudteel undisputed evidence was that it was
originally explained on the cheque butt as “top ap*float top up”™* The float balance sheet for 25
June showed a cheque for $3,500 was included irb#i@nce that day. However, Mr Beeson
(financial auditor) could find no documentationegplain the cheque and the float did not increase
by $3,500 to reflect the inclusion of the chequeprded in the balance sheet. The float balance on
25 June was $22,736.37 — a shortfall of $2,26& fact the proceeds of cheque no. 24023 were
deposited in the float on 25 June then $1,977.8tha$e proceeds was unaccounted for in the
balance.

As | understand the evidence the auditors confirthede was authority given in May 2003 to draw
down $2,026 to top up the float. The concern reiggrthat transaction was that the float did not
rise by the sum approved once the transaction tesh ltompleted. In respect of the latter
transaction involving the sum of $3,500 the conaeas that there appeared, on the face of it, to be
no explanation for drawing the cheque $3,500 aedflttat holdings did not increase as would be
expected if the proceeds of the cheque had indeex included in the float.

Mr Beeson sought an explanation from Ms Taogagdhisrcheque. It was his evidence (disputed
by Ms Taogaga) that, in response to his request,Tetsgaga produced a purple slip of paper
purporting that the cheque for $3,500 had beenastgd by Mr Jackson (systems auditor) to top up
the safe (float). Mr Beeson took this explanatibfeae value. However, he later made inquiries of
Mr Jackson who advised there had been no instrugiien by him to top up the safe by $3,500.

When Mr Beeson could not obtain a satisfactory axglion for this cheque from Ms Taogaga or
from Mr Cassidy (Club Manager) he wrote to the Teas on 30 January 2004 advising them that
the funds from both cheques were unaccounted fdrtl@ accounts to 31 August had not been
signed off for this reason. He was aware that ast€es they had a statutory duty to act in such
situations.

Mr Schultz, Chairman of the Trustees gave evideghaé the Trustees made inquiries to no avail.
Mr Cassidy wrote to the Trustees on 29 March to aaliorough search of the office had been
carried out and no paperwork to explain/warrantdrewving of the cheque 24023 for $3,500 had
been found. The matter was discussed at a Commmtissting and the Treasurer had advised
categorising the cheque as “miscellaneous”. Thestéas would not, however, accept that
suggestion — which meant sweeping the matter uhéderarpet.

In the event there was a judicial committee forrnethprising the President, auditors and Trustees
and Mr Naldet (non voting) to investigate these serious irregiites in the Club’s accounts. On 17
April 2004 the Trustees wrote to Mr Nalder advisihgn they were conducting a formal
investigation into financial irregularities at tdub and advising him that under s.29 of the Treste
Act 1956 they were appointing him as their agentdoduct the inquiry. Among other things Mr
Nalder was to inquire into the irregularities reigtto the cheques in question and to conduct a
forensic audit for a six-month period of the Clubading (period at Mr Nalder’s choice). He was to

3 It is noted that GST is not payable on transfesmfone Club account to another.

* This explanation was later twinked out by Ms Tagméher evidence) when she realised the cheque cotihave
been a safe top up.

® Licensed private investigator.
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consult regularly with the Trustees and to repastfimdings in writing. He was given the authority
necessary to undertake his task.

On 21 April the Trustees wrote to the Club Predideninform him and, through him, the Club
committee of the steps taken by them and the atyhagsted in Mr Nalder to conduct inquiries on
their behalf. Staff and elected officers were restee to cooperate with Mr Nalder.

Mr Nalder commenced his investigation on 21 ApfiD2. He advised Mr Cassidy that he would
attend the Club on 22 April. He asked Mr Cassidaduise Ms Taogaga that he wished to speak to
her on the morning of 22 April.

However, when Mr Nalder attended the Club on thenmng of 22 April he was advised by Mr
Cassidy that Ms Taogaga had become upset at a Gmamieeting on the night of 21 April and
she had advised him she would not be returningaik wntil Monday 26 April.

Mr Nalder’'s evidence was that he initially focussexd the Club’s float. He found significant
irregularities in the float over a period of timeda with the odd exception, float balance sheets ha
not been signed off nor had any explanation beeriged for substantial variances shown in the
float balances. It was his evidence that the mamerhich the float had been administrated was
completely unacceptable.

Next, Mr Nalder focussed on the cheques in queski@confirmed the relevant float balances did
not reflect the increases expected if the proceédsese cheques had been placed in the floats at
the respective times. He submitted that the Sagrdtad to have known there was a serious
problem. Mr Nalder spoke to the President who ali$ls Taogaga had not brought any
irregularities to his attention during his tenusePaesident. Mr Nalder also spoke to Mr Beeson who
advised that the purple note that had been prodteddm by Ms Taogaga as authority for the
$3500 cheque. Mr Beeson advised he had contactedagkson who had denied giving any
authority for the cheque.

Mr Nalder met with the Trustees and advised theah liis inquiries revealed:

* Proceeds of two cheques ($5,525) were unaccouptednid the Secretary who drew the
cheques was unable to explain what happened tmdparity of the funds from the cheques.
Ms Taogaga had initially misled Mr Beeson in higuiries.

» There was prime facie evidence she was not coopgnaith the inquiry (she had not come
to work on 22 April despite having been requestethd available to speak with him that
day).

» The float was still fluctuating up to 21 April witmexplained irregularities.

Mr Nalder was concerned that with the weekend cgmip it provided opportunity it for Ms
Taogaga to affect the Club float. He recommendad she be suspended from duty on full pay.
This would allow him the time needed to establisih precise position relating to float irregulastie
whilst preventing any further irregularities ocang.

The Trustees agreed and by written notice delivesdter home Ms Taogaga was suspended.

Ms Taogaga was also advised:

* Aninvestigation was being conducted into finanaia@gularities within the Club



* There were serious issues which might constitutese misconduct on her part and which
might affect her future employment.

* To attend a meeting on 29 April at 10 am to dis¢hegssue.

» That she had a right to representation.

Ms Taogaga took legal advice. Her evidence wasttietawyer she consulted felt the matter
was not serious and that she did not need a laioyee present at the meeting. Ms Taogaga was
advised to prepare a record of the meeting.

On 29 April Ms Taogaga attended the meeting witforaner colleague Tania Neki as her
support person. Also in attendance were Mr NalderMr Banbury (Trustee delegated by other
Trustees to be the decision maker).

There is some dispute between the parties as tmé#teers/exact nature of the discussions held
between the parties at that meeting. However,nbidisputed that Mr Nalder:

* Explained the purpose of the meeting.

 Showed Ms Taogaga the float balance sheets iniqoegtefore and after the cheques
under investigation were drawn).

» Asked Ms Taogaga what happened to the proceedsweafhteques or if she could offer
any explanation for the missing funds.

* Putitto Ms Taogaga she should have known moneynaasing.

» Asked Ms Taogaga if she had told anyone about ¢fieiency in funds and if so whom
did she tell.

Mr Nalder, who had conducted a wider investigaiio the financial affairs of the Club, also
advised Ms Taogaga that it was just as worryingréspect of float management) when there
were unexplained inflows into the Club float. (Hadhnoted the float had had an increase in
funds in April 2004). He also advised Ms Taogag this investigation into the operation of the
Snooker and 8 balls tables showed there was upd@dbunaccounted for.

At this point Ms Taogaga began crying and said whe being accused of stealing. It is not
disputed that she was assured she was not beingeztof stealing but was being asked for an
explanation for variances in the Club’s float.

Ms Taogaga was asked about the purple slip. It asposition she had produced it to Mr
Beeson to explain the cheque for $2,026 and shevhittedn the wrong cheque number on it.

Ms Taogaga was questioned regarding her employagmement and her knowledge of her
duties including the responsibility to promptly ogpdiscrepancies to the President. There is no
dispute between the parties that Ms Taogaga adwsadshort or defiant tone she was well
aware of her duties as Secretary of the Club.

Ms Taogaga was asked why she did not report theafiancies to the President. It was her
evidence she said that she reported discreparchge Cassidy. She also advised she had told
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no one else in authority because she believeddhaewould sort itself out. The Club witnesses
deny Ms Taogaga said she advised Mike Cassidysofefpancies in the float. She said only that
she told no one because she thought the float wemrtdtself out.

Following the meeting the Trustees met to condidemeeting and Ms Taogaga’s explanations.
Mr Banbury advised he required the night to considatters. The next morning he advised the
Trustees and Mr Nalder of his decision that Ms Baagshould be dismissed for serious
misconduct. The Trustees wrote to Ms Taogaga infayrher of her dismissal. Their reasoning
follows:

“In these instances you have failed to record aedaoant for the proceeds of the two
cheques, or bank the money from the snooker tablescircumstances surrounding the
drawing of cheque no. 24023 does not appear to pawgerly authorised or supported
by documentation. | also note the Club Float camtdi a number of irregularities which
you were unable to explain. You failed to reporty asuch discrepancies to the
President.

Your performance as Secretary of the Onehunga Mgrien’s Club, was below the
required standard in respect to these matters. The has incurred a significant
monetary loss. We have decided that your actioreauairto serous misconduct.

After giving very careful consideration to what yiwad to say about these issues, and in
view of the fact you were not able to provide ais&attory explanation your
employment with the Onehunga Workingmen’s Clubrisinated from the date of this
letter”.

Per spectives of the Parties- Summary
Applicant

It is Ms Taogaga’s position that the large numbkevariable inputs into the float could explain
variances in float balances. For instance, if ggnoinbar floats did not balance then there would be
difficulty in balancing the global float. It was thevidence that in practice she reported to thd Clu
Manager (Mr Cassidy) and she always reported pneblevith balancing the float to him. He
assisted her in balancing the float but if theyemer investigate every time the float did not batan
there would be little time for other work.

Ms Taogaga accepts she drew down the cheques sti@ueShe said the paperwork explaining the
cheque for $3,500 had gone missing but it wouldehasen available and sighted by the other two
cheque signatories at the time the cheque wasdi@vie Schultz — Trustee and Mr Skelton - Vice
President). In her oral evidence Ms Taogaga subdghe was not concerned when the proceeds of
these cheques did not show in the float balancésngsas the float balanced at the end of the year.

It was Ms Taogaga’s evidence that she produceg@uhge slip to Mr Beeson to explain the cheque
no. 23932 for $2,026. She said she had recordedrtey cheque number on that slip probably as a
result of checking back to the chequebook at the tf processing the $2,026 cheque and sighting
another reference to a cheque drawn in favour oMBNAS a result she selected the wrong cheque
number (which coincidently was the cheque numbettfe $3,500 cheque).

Ms Taogaga submitted that the Committee had m&9addarch 2004 to consider the problem with
the 6 monthly accounts. A system problem with tloatfwas identified by the Committee who
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agreed it needed addressing. There was no critioisaoncern expressed with her performance at
that meeting.

Ms Taogaga submitted she was not advised by Mri@Gatisat she was required to be available to
talk to Mr Nalder on the morning of 22 April 200ddathat she was suspended without notice of the
allegations against her. Neither did she have gmppdunity to comment on the proposal to suspend
her.

In respect of the meeting of 29 April 2004 she waisspecifically advised of the allegations against
her. In particular there was no notice of the atem that she was responsible for $4000 being
missing from the proceeds of the snooker and 8tallés.

Ms Taogaga does not consider there was a genwmstigation into the allegations against her.
She was given no opportunity to access informatiab could assist in her defence. She felt like she
was being interrogated at the meeting on 29 Aprd ahe also considered the dismissal had been
predetermined prior to her suspension.

Respondent

It was the respondent’s position that it carriedl @diair and thorough investigation which revealed
that it was Ms Taogaga’s responsibility to recond account for the Club’s finances in an efficient
and business-like manner and in doing so to enallimonies received were banked daily, that
payments were properly authorised and supportetbbymentation and that floats were correct and
personally checked three times a week and recorg@stamed. Ms Taogaga was required to
promptly report any discrepancies to the Presideespite this:

e Ms Taogaga could not explain what happened to tloeeeds of the two cheques in
qguestion. Nor was she able to offer any suggedtian might assist in explaining what
happened. The Trustees concluded that Ms Taogayfaihed to account for the proceeds of
the two cheques.

» The purple slip purporting to be authority to draleque no. 24023 was in Ms Taogaga’s
hand and produced to Mr Beeson when he requestaahniation to explain that cheque. It
was taken at face value until enquiries of Mr Jaok®vealed that he had not authorised the
drawing down of a cheque for $3,500 to top up tfe.sThis was deliberately misleading.

» The float revealed a number of discrepancies whisiTaogaga was unable to explain.

» Ms Taogaga failed to report these discrepanciethéoPresident or any other person in
authority within the Club despite her responsipitd do so.

* The Club suffered financial loss.

The Trustees formed the view that the performaridheo Club Secretary was seriously below
the standard required and that in particular tilariato report discrepancies where there was a
clear requirement on her to do so amounted to &&maisconduct. Mr Banbury considered the
situation overnight and decided to dismiss Ms Tgadar serious misconduct.



| ssuesto be decided

In determining this matter | have had to keep imdnthe following legal principlesW & H
Newspapers Ltd v Oraf@002] 2 ERNZ 448).

Was the decision to dismiss Ms Taogaga one, whiokaaonable and fair employer could have
taken?

For me to be able to answer this question in thevadtive the respondent must satisfy me, not that
it can prove serious misconduct on Ms Taogaga’s, part that it has conducted a full and fair
investigation that disclosed conduct capable afidpeegarded as serious misconduct.

However, the employer’s conduct of the disciplinprgcess is not to be put under a microscope
or subjected to pedantic scrutiny, nor are unreasigrstringent procedural requirements to be
imposed.

“Slight or immaterial deviations from the ideal aret to be visited with consequences for the
employer wholly out of proportion to the gravityewed in real terms, of the departure from
procedural perfection. What is looked at is substd fairness and substantial reasonableness
according to the standards of a fair-minded but owér-indulgent person(New Zealand (with
exceptions) Food Processing Etc [IUOW Unilever N¥[1990] 1NZILR 35.

| have also had regard to the principle espousétbimda NZ Ltd v NZ (with exceptions)
Shipwrights etc Unionfl990] 3 NZ | L R 23 that where the allegatione aerious the evidence in
support need to be as convincing in nature astibaege is grave.

However, this needs to be balanced against theipkinthat an employer considering allegations of
serious misconduct is not required to conductrioal or civil trial or to employ a judicial proces
(The Warehouse Ltd v Cood@000] 2 ERNZ 351). Nor does the employer havehtow beyond
reasonable doubt that serious misconduct occud®doted, it must show that following a
thorough and substantially fair investigation islmaason to believe and did believe there has been
serious misconduct on the part of the worker.

The issues to be decided in relation to this matterset out below.

1. Was Ms Taogaga’s suspension justified?

2. Did the Club carry out a thorough and fair investign?

3. Was the decision that serious misconduct had ceduar reasonable decision open to the
employer on the basis of the investigation undemnak

Credibility

Findings on credibility are essential to arrivirigaadetermination in this matter.

It is apparent on the evidence that this is a @lhbre the membership of the Club is divided over a
range of issues. Some witnesses in this matterakad to grind and/or gave evidence in light of

where they saw their current interests lying.

Ms Taogaga’s evidence was notable for its obfusnafii was contradictory and discursive and in
particular | do not accept her explanation for ‘theple slip’ as to the circumstances and timing of
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its production. Nor, do | accept her evidence et recorded the wrong cheque number on this slip
of paper.

Neither did | find Mr Cassidy to be a credible veiss. His evidence was evasive on important
matters and on a critical matter (relating to tB&b®0 cheque under investigation) he contradicted
Ms Taogaga’'s evidence and indeed in relation te tiieque he contradicted a formal written

statement he himself gave to the Trustees in réggeabat cheque. (Last sentence paragraph 8 of
his witness statement / document BB dated 29 M20€i4).

The evidence of the auditors, Mr Nalder and theb€llirustees was on the other hand coherent,
consistent and probable. As a result, where théeezie of the respondent’s witnesses differs from
that of the applicant and her witnesses it is théemnce of the Club’s witnesses that | prefer.

Findings and Conclusions

1. 1 find there were a large number of irregularitieshe management of the float which were
ongoing and that variances were unexplained.

2. | find Ms Taogaga did not report the numerous @jgancies in the float to the President as
she was required to do under her employment agmtema requirement that | find was
known to her.

3. | find that Ms Taogaga drew down the cheques irstioie and that the proceeds of these
cheques were and remain unaccounted for.

4. | find that there is no documentation to suppoetdnawing of cheque no. 24023 for $3,500.
| also find that subsequent to Ms Taogaga beingddky Mr Beeson to provide an
explanation for this cheque Ms Taogaga producedrt@eeson a purple slip of paper with
words in her handwriting “Safe top per L Jacksajquesst” The words “Entered”, “Paid” and
“Cheque no.” were stamped on the slip and the nurgdd623 entered in Ms Taogaga’s
hand. In making this finding | am rejecting Ms Tagg's evidence that this slip of paper
related to cheque no. 23932 for $2,026 and thatnsiséakenly put the cheque number
relating to the $3,500 cheque on it. Her accounthef production of the purple slip was
highly improbable and it does not explain why fippaper supporting the $2,026 cheque
would be produced to Mr Beeson in response to aestdpy him for an explanation for the
$3,500 cheque. | note in this regard that Mr Bedgmnever required an explanation for the
$2,026 cheque. It was at his request that cheq@edveavn down to restore the float to the
balance it showed on the books as of 28 Februad$.2ds Taogaga’s actions in producing
this slip of paper which purported that Lindsayk¥an had authorised the cheque for $3,500
amounted to misrepresentation on her part.

5. | find that Mr Nalder requested Mr Cassidy to advids Taogaga that he wished to talk to
her on the morning of 22 April and that Mr Casspdgsed on this message to Ms Taogaga. |
also find that Mr Cassidy advised Mr Nalder on therning of 22 April that Ms Taogaga
had informed him she would not be returning to wankil Monday 26 April.

6. | find Ms Taogaga was well aware that tlserious issuéghe respondent wished to discuss
with her on 29 April included the whereabouts of firoceeds of cheque nos. 23932 and
24023. Ms Taogaga was informed these serious issoedd affect her ongoing
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employment. She was invited to a meeting to distlisse serious and she was advised of
her right to representation.

7. |find that at the meeting of 29 April the explaoas given by Ms Taogaga were:

- That she had no idea where the proceeds of theltques went and she could offer no
other explanation that would assist to trace theredibouts of the proceeds of those
cheques.

- The purple slip was authorisation for the $2,026qule and she had written the wrong
cheque number on it.

- That she had not reported discrepancies to theaderdgsof the Club or anyone else in
authority — despite understanding the duties inftareher job description — because she
thought the float would sort itself out over time.

In concluding this matter | rely on my findings &ko | also address the bulk of the submissions
raised for Ms Taogaga. For the sake of clarity sgbions raised by and on behalf of Ms Taogaga
that | have not addressed are dismissed.

The Suspension

Mr Nalder was authorised by the Trustees of thebGtucarry out an investigation into financial
irregularities within the Club including the conasrraised by the auditor in relation to cheque nos.
23932 and 20023. He had the authority to questisrl&bgaga in relation to these matters. | have
found that on 21 April Mr Nalder requested the Mgaraof the Club, Mr Cassidy, to advise Ms
Taogaga that he wished to see her on the mornir&® &pril. | have also found that Mr Cassidy
relayed this request to Ms Taogaga. Ms Taogagaatidomply with the request.

On the morning of 22 April Mr Nalder conducted aramination of the Club float and in particular
the float movements around the time the two chegueguestion were drawn. He noted
unacceptable variances which were not explained.chicked with Mr Cassidy and satisfied
himself that Ms Taogaga had been advised of higestfo speak with her that day. He considered
Ms Taogaga'’s failure to attend work and to meehwitn as evidence of her not cooperating with
the investigation and he was concerned that wighmibekend approaching (when he would not be
there) there would be opportunity for her to integfwith the float.

| accept he had a genuine concern in that regashghe unexplained variances in the float and the
fact that he was charged the responsibility toycaut a full forensic inquiry into the financial
dealings of the Club.

However, suspension is a serious $B#ss v Secretary of Justidé984] 1 NZLR 513. Prior to
deciding to suspend Ms Taogaga Mr Nalder or a dédeljTrustee should have attempted to contact
her with a view to advising her that her failureaibend and to assist with the investigation was
viewed seriously and that suspension was beingeoguiited and to allow her the opportunity to
comment on the proposal. | find that Ms Taogaga&psnsion was unjustified in the circumstances
and it amounts to an unjustified disadvantage.
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Having said that | find that Ms Taogaga'’s delibelabsented herself from the workplace that day
in knowledge of the fact she had been requestedetet with Mr Nalder to assist in his enquiries.
She can have no expectation of remedies in thesentstances.

Did the Club carry out a thorough and fair investigation?

It was submitted by and for Ms Taogaga that thedetf suspension which invited her to a meeting
on 29 April to discuss her employer’s concerns selionly thafinancial irregularitieswere to be
discussed. She submitted that when she went tméeting on 29 April she did not know was to be
discussed. She said she thought she would be askedhe went about her tasks.

| reject Ms Taogaga’s evidence on this point (@asfathe inquiry into the two cheques goes) | also
reject Ms Taogaga’s evidence that had she knownt was to be discussed she would have
researched the Club’s records and been able toderavsatisfactory explanation for the cheques in
guestion. Prior to Ms Taogaga’s suspension andidegplinary investigation which followed it the
auditors and Trustees had, for months, been rdggdds Taogaga and other office staff to search
the premises for information/documentation and @spond to their queries in relation to these
cheques. No satisfactory documentation/explanatiaaisbeen provided by Ms Taogaga and it was
that fact that led the Trustees to initiate therfak investigation into financial irregularities \win

the Club. For this reason | have found that Ms Baagwas well aware (going into the meeting of
29 April) of the Club’s concern’s relating to chesu23932 and 24023. In summary on this point |
note, too, that in her oral evidence Ms Taogagd gt she explained to the lawyer (whom she
consulted prior to the meeting) that two chequesewibe issue under inquiry. It is for the same
reason that | reject the evidence and submissiomdenior Ms Taogaga that if she had been
properly informed of the specific allegations aratilaccess to the Club’s records she could have
provided satisfactory explanations. Ms Taogaga had months to provide documentation and
explanations for the two cheques and had not done s

On one issue Ms Taogaga is justified in submittihg was not properly informed of the allegations
to be raised with her at the meeting of 29 Apml. ithe explanation sought from Ms Taogaga
relating to the $4,000 deficiency in takings frohe tsnooker and 8 ball tables. | accept that Mr
Nalder raised this issue to illustrate that it v@és0 a serious concern when monies came into the
float without an explanation (as had recently bdencase). It was permissible to raise it in the
general context of the discussions between théepdnut it was not fair and reasonable to rely on
this issue (as the Club did) as grounds for dismishls Taogaga because she had not been put on
notice that there was an allegation against hdrdiha had failed to bank the $4,000 proceeds from
the snooker and 8 ball tables.

It was also submitted that it was unreasonablepe& that Ms Taogaga to provide explanations in
respect of cheque no 24023 which had been drawasalenyear ago, particularly when neither Mr
Schultz or Mr Skelton (the other signatories to¢heque) could recall what the payment was for. |
reject there was any unfairness in this. Certaiy Taogaga could not be expected to provide
information of the top off her head in respect te @r two of hundreds of cheques that this Club
would issue in a year. However, Ms Taogaga wasoresple for ensuring that payments were
properly authorised and supported by documentatiahwas checked for accuracy. Had she done
this she would have been in a position, when askedcheck her records and provide the
documentation/explanations sought. She could naiodeecause the standard of her record keeping
was abysmal. The Club lost funds and Ms Taogaghl ¢mi provide any explanation for the losses.

The other significant challenge to the proces®¥add by the employer related to the conduct of the
meeting. It was submitted by and for Ms Taogaga sha was interrogated at the meeting. | reject
this submission. The subject under investigatiors warious. The questions put to Ms Taogaga
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were focussed and | accept it would have been apmfortable situation for her. However, the
guestions asked of Ms Taogaga (in relation to the theques) went to the heart of the
respondent’s concerns and had to be put to here™aas nothing on the evidence that suggests the
guestioning was conducted in an oppressive marineote in this regard Ms Taogaga was
specifically advised she was not being accusedtezling. Of course in situations such as this
where the proceeds of cheques are unaccountedegs the questions — where are the funds, how
have they gone missing and who is responsible?eltmslved (including Ms Taogaga) canvassed
— both silently and aloud - the possible answergh&se questions. However, nothing on the
evidence before me suggests Ms Taogaga was betngextof theft and, if charges are laid against
Ms Taogaga, it is for another jurisdiction to detere the matter under a more stringent burden of
proof.

In all I find that (aside from the noted exceptiphks Taogaga was treated fairly.

On the question of the quality of the employergestigation, | find it was thorough. The fact that
cheque no. 23932 was referred to by an incorreatben and the correct cheque number was
identified only late in the investigation was immal to the matter under investigation and the
outcome.

There was criticism that Ms Aoake was not intengdwThere was no failure in this respect. Ms
Aoake was not responsible for balancing the maatfland it was the proceeds of two cheques
drawn by Ms Taogaga and the fact this float did reftect the injection of funds from these
cheques that was the issue.

| reject too the submission that the Club did nmsider the systems problems acknowledged by
the Committee at the meeting of 29 March as a plessixplanation for problems with the float not
balancing. This reference to a systems problem thighfloat is a red herring cottoned onto by Ms
Taogaga in circumstances where the elected offufetise Club (with the exception of — | believe-
Mr Schultz) were, on the face of it, looking foryareason to avoid facing up to the concerns raised
by the auditors in relation to the proceeds of ihe cheques. There is (or was at that time) a
problem in that the gaming float was not kept saf@aas is required by the Club’s gaming license.
That does not explain the ongoing and unexplainghteances in the Club’s float. | note in this
regard that the float consistently balanced afteAgril 2004.

| find that taken overall (exceptions noted) theptyer carried out a thorough and fair
investigation.

Was the decision that serious misconduct had occurred a reasonable decision open to the
employer on the basis of the investigation undertaken?

| find Ms Taogaga was dismissed for the reasoneigan the dismissal letter and | reject the
submission she was dismissed solely because dbeé faireport discrepancies to the President.
Specifically, | find, the reasons for Ms Taogagadismissal were the failure on her part to account
for the proceeds of the cheques; the absence pbsiipy documentation to explain cheque no.
24023; the failure to bank the money from the seod&bles and irregularities in the float - all of
which showed a standard of performance which was\btine level of performance required. Ms
Taogaga had failed to report the discrepancieled’tesident. The Club had lost money. These
actions amounted to serious misconduct.

After hearing Ms Taogaga the Club decided to disrhés.
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With the exception of its reliance on Ms Taogadaikire to bank the proceeds of the snooker/8
ball tables the Club has shown the dismissal watffigd for the reasons given and the failure on
Ms Taogaga’s part to report discrepancies was aoitant factor in the employer’s decision that
the performance failings amounted to serious midaon That is why the respondent emphasised,
during the investigation meeting, its concern tlatTaogaga did not report the ongoing
discrepancies in the float balances in generatla@dpecific failure of the float to balance atte
injection of funds from the two cheques. | not@, tihe employer also weighed in its the decision
Ms Taogaga’s misrepresentation in respect to teequd for $3,500.

In conclusion, | find the investigation, taken aalgrwas thorough and fair and disclosed conduct
by Ms Taogaga that was capable of being seen msisenisconduct. Having reasonably arrived at
this conclusion the employer was entitled to codelthat Mr Taogaga was in breach of her duty to
Club and that the trust and confidence essentitie@elationship had been destroyed - a state of
affairs that allowed it to exercise the option @missing Ms Taogaga. The fact that | have found
that the Club could not rely on one of the reagpmen for the dismissal does not vitiate the
dismissal where the Club has demonstrated dismisssjustified for the other reasons given.
Auckland Local Authorities Officer [IUOW v Northc@erough Counci[1989] 2 NZ ILR 67.

Deter mination

The suspension of Ms Taogaga was unjustified. Needkes are awarded.

The respondent has demonstrated that dismissahmagption open to it following a thorough and
substantially fair investigation. | must therefatecline Ms Taogaga’s application and she is not
entitled to the remedies she seeks.

Costs

Costs are reserved. The parties are directed émpttto resolve the question of costs between

them. If they cannot do so they are to file and/sesubmissions on the subject and the matter will
be determined.

Janet Scott
Member of Employment Relations Authority



