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DETERMINATION OF THE AUTHORITY

Request for facilitation in collective bargaining

[1] The applicant Service & Food Workers Union I(eferred to as “SFWU”) has invoked
provisions very recently added to the Employmenates Act 2000 at s.50. The purpose
of those new provisions is expressed by s.50A {o be

...... to provide a process that enables 1 or more @aiid collective bargaining
who are having serious difficulties in concluding@llective agreement to seek
the assistance of the Authority in resolving tH&dlilties.

[2] In its application, which was lodged in the Aatity on 20 December 2004, the SFWU
has stated that it is having serious difficultieshe course of collective bargaining it formally
commenced with the respondent Air New Zealand tete(red to as “Air NZ”).

[3] Under s.50B of the Act the union has referrbd negotiations to the Authority for
facilitation by it with the aim of overcoming thdffectulties and concluding a collective
agreement.

Grounds for facilitation

[4] The reference to the Authority has been madereguired by s.50B, on grounds as
provided in s.50C(1). Three of the four possialernative grounds under s.50C(1) are
relied upon by the union in support of its refereta facilitation. They are;
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(b) — that the bargaining has been unduly protrdctend extensive efforts,
including mediation, have not resolved the diffi@sd preventing entry into a
collective agreement.

(c) — that there has been a strike and that th&estnas been acrimonious.

(d) — that a further strike by SFWU members hasnh@eposed and that such
further action is likely to substantially affecetpublic interest, as union members
are employed by Air NZ in booking airline flighthecking in passengers and
luggage, handling cargo and managing the emplofieesces.

[5] As a fourth ground for facilitation, it has nbeen claimed by the union that there has
been a serious, sustained and undermining faiyrilbNZ to comply with its statutory duty
to deal with the SFWU in good faith.

Response of Air NZ

[6] The response of the employer to the requestaaititation has been a formal statement
that it is not opposed to the reference for thatess.

[7] The expressed lack of opposition by Air NZ txifitation has not been taken by the
Authority as a form of concession that any of theugds at s.50C of the Act do exist.

Grounds for facilitation to be strictly present

[8] It is clear from the Act that facilitation irhé Authority is not available merely by
consent of the parties, for s.50C expressly stdtas the Authority may only accept a
reference for facilitation if it is satisfied thabhe or more of the four grounds as set out in that
provision exist.

[9] Also, | do not read the provisions of ss.50RI&0C as permitting cross-patching by
combining grounds that may be only partially préserierms of the specific requirements of
two or more of the four clauses set out at s.5QC(Bach ground is clearly intended to be
constituted by a set of separate stand-alone cstamoes. The initial role of the Authority
as the gatekeeper to facilitation is to see whethgrof these exist.

[10] As | stated to SFWU and Air NZ when we met bh January 2005, if the Authority
determines that there exists between them the sta#fairs as described in any of the four
clauses under s.50C(1), it is not required tolaite blame for the presence of the defined
grounds. The Authority must recognise what doast @ather than become too concerned
with why that is so, and in doing that must acdbgt reference to facilitation as being the
appropriate remedy for the situation.

Acceptance of reference to facilitation

[11] At the conclusion of the meeting the Authoritgnvened with the parties and their
representatives on 11 January 2005, | advised an@ep that | was satisfied grounds were
present for the reference and that this was the itaat least one of the three situations put
forward by SFWU.

[12] The Authority intended that in accordance wilie objective of the new provisions
facilitation should take place as soon as possibl€o this end, at the conclusion of the
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meeting Mr James Wilson, member and Chief of théhduity, attended on the parties to
discuss arrangements for urgent facilitation. nédlerstand that the process will begin with
him on Wednesday 19 January.

[13] Given the nature and purpose of facilitatiomdaalso given the expressed lack of
opposition to that process by Air NZ, it seemedn® at the end of the meeting on 11 January
to be unnecessary and indeed might even be unhelpfume to specify then to the parties
the exact grounds and my reasons for acceptingetbeence. My intention was that although
the parties were entitled to receive a determinatowriting, this could be reserved until
facilitation had taken place so that the partiesildaot become distracted during facilitation
by any findings of the Authority, particularly atlyat might be read as critical of one or the
other.

[14] However since the meeting on 11 January, Al Nas requested my determination.

Whether deliberately or by oversight, the amendms&nmthe Act have not altered the rights of
a party to challenge de novo a decision of the @uityrto accept a reference to facilitation.

This determination is therefore now recorded asdead in accordance with the requirements
of the Act.

The bargaining - and what has taken place duramgdining

[15] I find the following to be the circumstancesr®unding the bargaining. It was initiated
on 26 April 2004 in relation to the Ground Staffli€otive Employment Agreement which
covered Air NZ employees and which was due to expir 30 June 2004. As there were two
union parties to the agreement, SFWU and the N4reegng, Printing and Manufacturing
Union Inc. (referred to as “EPMU”), a set of claimas presented by them jointly to Air NZ.
Resolution of an issue between Air NZ and SFWU alloel terms of a proposed bargaining
process agreement delayed the eventual signinigadfparticular document by those parties
until 10 May 2004. Drafts had first been exchahgeveral weeks earlier, on or about 14
April.

[16] At first the bargaining claims or counterclairaf Air NZ were confined to seeking the
renewal of the terms of the existing agreementThen it sought to have that agreement
broken into six separate collective agreementsppgsal to which the two union parties were
opposed.  After bargaining had taken place abeut nine days in May and June, Mr Terry
Arnold, bargaining advocate for Air NZ, wrote to \8P and advised that the employer
intended to bargain separately with EPMU. He $laislwas because there were differences
between those two unions which would hinder sudakgsint bargaining by them with Air
NZ and also because EPMU itself did not wish tagher alongside SFWU.

[17] SFWU rejected the move to separate bargaiamdg)asked for the joint negotiations to
be resumed as soon as possible. While it ackmipsb that there were some differences
between EPMU and itself, SFWU advised Air NZ tHase were required to be addressed
under the bargaining protocols the parties had ipusly signed up to. Air NZ then
explained to SFWU why it disagreed with the uniow'sws about this matter and offered
dates in early July for separate bargaining witW&F After meeting Air NZ on 7 July,
SFWU decided it would bargain separately with thekyer but this did not take place for
nearly a further month, on 5 and 6 August, aftercivta further six days of bargaining took
place until 3 September. During this time sevessiies were taken up in correspondence
between Mr Alastair Duncan, bargaining advocateSiewU, and Mr Arnold of Air NZ. One
of these was the extent to which the employer veamsnaitted to avoiding disparity in the
terms and conditions it sought to settle with SFWWeimbers and those it agreed to with other
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non SFWU employees performing the same occupations.In addressing this with SFWU,
Mr Arnold advised that while the employer could ngiarantee there would be “no
disadvantage” among competing unions bargainingurségly for parallel terms, it was his
preference to avoid “wide variation” in this regard

[18] Negotiations continued with both Air NZ and\®B actively bargaining over pay and
other conditions until a major new issue aroseodubhe union’s attempts to address concerns
about disparity in settlements. This issue wasdhtitlement of the union to information it
had requested from the employer about pay settlesmaade with Air NZ workers on both
individual and collective agreements in occupatioosiparable to those of SFWU members
employed by the airline. Although Mr Arnold adwis8FWU that the company had met its
obligations to supply such information, the issuewg It escalated to a point where an
application was lodged on 22 October with the Adtlidor its intervention to resolve the
information request issue as an employment relshignproblem. Although the application,
while not withdrawn, was deliberately not pursugd3WU for a period, the union has now
restarted the case and a determination by the Aitithe sought requiring Air NZ to provide
the requested information. Regardless of thatsef this issue (which now seem destined
to be decided by the Authority), the mere existeat& has cooled relations between the
parties and their negotiators and slowed down tifsta@pped the bargaining.

[19] Between 13 and 17 September 2004 the unioth imeletings of its members to update
them on progress with bargaining. By secretdbaliembers almost unanimously rejected a
pay offer that had been made by Air NZ during benigg and voted to take strike action
against their employer. Mr Arnold was advisedMirtyDuncan of the outcome of the ballot
and the possibility of a strike, on 27 Septembelt. is clear from the tone and content of
correspondence between the two advocates afteddbathat relations between them and the
parties they represented had deteriorated withrdetza bargaining. This was only to be
expected.

[20] In his letter of 27 September to Mr Duncan, Atnold accused the union of acting in
breach of good faith and of making inflammatory Ipubstatements containing “mis-
information”.  He also accused the union of prangtor encouraging the strike by its
members. He threatened legal action in relatmarty misleading or deceptive statement
made by the union about the consequences for theeadf a strike. Mr Arnold suggested
that any strike would not be lawful because ofwhag the union had conducted negotiations
for a collective agreement and because of breaoheagod faith by the union, and he
suggested that the union, its officials and its fners might be sued for any financial loss
suffered by the airline as a consequence of ankestrFinally Mr Arnold referred to the
disruption strike action would bring to employeeaimmembers in terms of their suspension
without pay and withdrawal of their staff traveliyileges. He urged Mr Duncan to
reconsider the unions stance and to resume bangaimith a view to settling the issues
between the parties.

[21] Mr Duncan wrote back to Mr Arnold on 28 Septmm accusing him of making
unsubstantiated allegations and threats. Headsased Mr Arnold in writing his letter of
the previous day of behaving like a “schoolyardydul Mr Duncan concluded by saying that
the union was keen to meet again with Air NZ andpheposed that assistance from a
mediator be sought by the parties.

[22] On 28 September 2004 a formal notice of stakéon was signed by Mr Duncan on
behalf of SFWU and delivered to Air NZ. The wetiadvised that there would be, at
Christchurch and Auckland airports, a 22 hour “aniid continuous withdrawal of labour” by
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SFWU members who were employed by Air NZ and whaoewsovered by the collective
bargaining the strike related to. As the datdhef intended strike was notified to be 15
October, the statutory requirement to give 14 datge of such action in an essential service
seemed to be satisfied and the intended strike eéonbe lawful. It has not been suggested
otherwise to the Authority, which is not aware thaty proceedings have been or are being
brought by Air NZ challenging the SFWU membershti¢p strike.

[23] The parties met in mediation on 13 Octobediszuss the information request issue and
the wider bargaining problems. No resolution wataibied and on 15 October the 22 hour
strike proceeded in accordance with the noticergteeAir NZ by the union.

[24] The parties resumed bargaining on 29 Octowéh a mediator providing assistance.
There followed further meetings, all with a medradssisting, on five days. During these the
employer made a revised offer. This raised ameiss to whether the offer was the same as
that made to EPMU or whether, as SFWU thought, afier was markedly inferior and
discriminated between members of the two unionSFWU members were again balloted
about the new offer and also about taking furthekes action. A large majority of the
members rejected the employers latest offer andoapd another bout of direct action
against Air NZ. The employer was advised of th#ab result on 8 December, but so far the
union has held off giving formal notice of striketian. Mr Duncan has told the Authority
that what is being contemplated is a very differemtn of action from that taken on 15
October. He said it will be something designedctteate maximum disruption” to Air NZ's
business.

[25] The last bargaining meeting between the patbek place on 15 December. A meeting
intended for 17 December was cancelled by Air Nfpaaently as a response to advice from
Mr Duncan that the union was reactivating the pedaggs it had brought to resolve the
information request issue. This has become amiapjpediment to progress in the

bargaining, as the union believes that only whérag obtained the information sought will it

be able to satisfy itself and its members abouttvithaDuncan referred to as the “equity,

relativity and affordability” of the pay offers madby Air NZ. SFWU has an understandable
and reasonable concern to see that its membersaodréreated disparately in bargaining

merely because of the particular union they hawaseh to belong to. Air NZ insists that it

has complied with all legal obligations to providéormation.

[26] In summary, bargaining which began in May lgstar has still not been concluded
nearly eight months later. In that time there hibgen bargaining meetings on about 22 days,
with the assistance of a Mediation Service medja#ts Judith Scott, given to the parties on
seven of these days. There have also been varibasfacilitatory meetings been advocates
and company and union officers in connection whle bargaining, and there has been
considerable correspondence and other communisatiomhere have also been four separate
proceedings lodged in the Authority, one in conimectvith the information request issue and
three as a result of disciplinary investigationsnatenced by the employer in relation to the
alleged misconduct during the 15 October strik€E¥WU members employed by Air NZ.

[27] SFWU contends that the bargaining has beerontyt prolonged but unduly so. Mr
Duncan told the Authority that in his 28 years eigiece, this particular bargaining has been
the longest and most intensive. SFWU also calstethat the 15 October strike was
acrimonious. Further, the union claims thatfthiare strike action that has been approved or
proposed by its members will substantially afféx tpublic interest”, as that term has been
defined in the new provisions of the Act.



Strike accompanied by acrimony

[28] | am satisfied this ground is present as ashbias accepting the reference to facilitation.
The occurrence of a strike on 15 October is angmded fact. The only question is whether
it was accompanied by acrimony — the Act uses tbedwacrimonious”, the meaning of
which is defined in the Concise Oxford Dictionasy“ditter in manner or temper”. It may
be thought that few employers and employees whorbedirectly involved in a strike (or
lockout) will not be bitter or resentful about thatuation. Consistent with the meaning of
acrimonious however, what the Act requires is gldis of bitterness by words or conduct,
and not merely an experiencing of feelings of kadl.

[29] | find there was acrimony displayed after netbf the strike had been given and before
it took place even. On 8 October Air NZ notifis#WU members who were proposing to
strike that staff travel privileges would be witadm from them for the duration of the strike

on 15 October. I will accept for the purposesto$ case that this action was perfectly
lawful (there is case law about the status of ta# sravel privilege) however it seems to me

to be a bitter and resentful response, while nobtidneing a natural and understandable
reaction. Also before the strike took pldlce employer published a notice to its staff
saying “Air NZ was not prepared to enter into négains with a gun held to its head in the

form of a strike notice”.

[30] This may merely be the patois or rhetoric mdustrial disputation (more common in a
bygone era) but | consider that the attempt by ol¢hese words to convey to other

employees, quite inaccurately, the idea that theruwas somehow bargaining illegally or

even with threats of violence, displayed bitternasd anger on the part of the employer. It
may safely be assumed that if the employer feltyaagout having “a gun held to its head” it

was outraged when that “gun” was eventually firadlé October.

[31] The statement was repeated the evening bé#ierstrike by a spokesperson for Air NZ
on Checkpoint, a programme aired to the generaigubAccording to the transcript of the
interview with the programme presenter, the spodessm also described the union as holding
Air NZ and its customers to “ransom”. Again tigsan indication of the depth of feeling on
the part of Air NZ that it attempted to convey,on@ctly, an impression to the public that the
proposed strike was some form of illegal coercion.

[32] | do not consider that this use of languagethg employer when representing the
intended strike to other employees or to the publs innocuous, no matter how colourful.
Air NZ itself had previously taken the union tokdsr apparently making statements to its
members including one that management had “dechased in relation to the bargaining.
Mr Arnold advised the union that the company viewstth statements as “incorrect,
inflammatory and the antithesis of good faith”. e lhaintained that the union was not
permitted to make such statements to the publi¢he airlines statements were no less
inflammatory in my view and showed a degree oEbitess on its part.

Disciplinary investigations commenced and grievanegsed, after the strike

[33] Evidence of acrimony on the day of the stried afterwards, can be found in the
claims subsequently filed in the Authority by thie NZ employees who were members of
SFWU. The rights and wrongs if any of Air NZ ait&l employees in relation to the events
giving rise to these claims, are not matters fortsndetermine in the course of a facilitation
application. What is relevant is that as a restitomplaints about the conduct or alleged
conduct of some SFWU members during the strike,Ndrfound it necessary to commence
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disciplinary investigations and the employees im tiound it necessary to challenge those
investigations by bringing claims to the Authority. This in my view also indicates the
presence of acrimony in relation to the strike.

[34] In one case an employee complained to Air hat bn the day of the strike a co-worker
member of SFWU had approached her, spoken brieflyer and uttered the word “scab”.
Another employee complained that the same persdndyaignoring her, communicated with
“body language” his contempt for her because shk i supported the strike. These
incidents led Air NZ to commence a disciplinary estigation into allegations of
“intimidation” and “bullying” made against the $#timg SFWU member. He was advised of
the possibility that disciplinary action includirdismissal could be taken against him as a
result of the investigation. The union membercte@d by raising a personal grievance,
complaining that Air NZ was discriminating agairsi unlawfully under the Act, on the
grounds of his involvement in union activitiesHe also claimed that Air NZ was applying
duress and acting in breach of good faith in retato the ongoing collective bargaining. Air
NZ rejected the complaint and claims.

[35] In a second case there were complaints orrtepo Air NZ from employees about the
upsetting manner and tone with which an SFWU merhhdraddressed them at or around the
time of the strike in relation to their non-panpiation in it.  On the face of what was written
by the complainants the alleged misconduct wagatribbut Air NZ nevertheless commenced
a disciplinary investigation into claims of whatcilled intimidation, bullying and failing to
meet required standards of service to customer§FWU reacted by raising a grievance
making the same complaints against the company #isei first case outlined immediately
above. The union also complained that the engptogctions were designed to silence its
member who was also a SFWU delegate and negotiathir. NZ rejected the complaints
made against it.

[36] The third case also concerned a disciplinamestigation commenced by the employer
after the strike in respect of the conduct of a &FMktal President, delegate and negotiator —
and 19 year servant of Air NZ - in connection witle strike. It was alleged that he had
distributed notices about the strike to Air NZ ausers three days before the strike.  The
content of the notices seem to be a temperate gsipreof opinion within the bounds of free
and fair comment. Air NZ alleged that its owntdimution network had been misused to
communicate the unions view of the strikes. k@dd possible interference by the employee
with contractual relations with its customers amak iaction had been taken by him against the
employers interests and that he had possibly btotigh company into disrepute with its
customers. A fourth allegation for investigatioasy

Allowing your role as President of the SFWU andaadelegate to come into
conflict with your employment relationship with ANlew Zealand and generally
undermining the trust and confidence in the emptaymelationship.

[37] This apparent Air NZ view of a benign and serygent role for company employee-
union officials does not seem to reflect the pueposunions as promoted and protected by
the Employment Relations Act. The SFWU membé&edha grievance, complaining of
discrimination on the grounds of union activitigstim, duress, and breach of good faith. He
denied the alleged misconduct and claimed he had tegeted as an official of SFWU by
the employer which wanted to silence him. Air Mfected the complaints upon which the
grievance was founded. It is a matter of redbed two of the above three cases have now
been settled in mediation between the parties.
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[38] I find from these cases that the 15 Octobekest from the time notice of it was given
and for a period afterwards, generated in connecotith it complaints in the workplace,
disciplinary investigations, grievances and alleyet and denials of unlawful conduct.
There was also resort to emotive and inaccuratmsleade publicly about the strike. All of
this arose from the inevitable tension betweerkiagi employees, non-striking employees
and their employer. Looking broadly at the ciratiamces, | find that acrimony was the
manifestation of this friction. It is not howev@mnecessary feature of acrimony that anything
unlawful must also have occurred, and | make ndirfig that it did.

Determination

[39] On this ground under s.50C(1)(c) of the Adte tAuthority has accepted the
reference to facilitation.

Unduly protracted bargaining

[40] | do not find this ground under s.50C(b) to fesent. The bargaining has been
protracted by comparison particularly with thatreat on with EPMU and now apparently
concluded. However that union did not strike MZ and neither did it apparently have an
issue about information to be supplied by the eyglo There is nothing to suggest that
EPMU had an issue about disparity of terms of exgitint between Air NZ and other groups
or unions such as SFWU. A degree of prolongifigbargaining was due to these
circumstances arising in the course of the SFWlgdiamg. It must be expected that a
strike in the course of bargaining may not speedthg negotiations but have quite the
opposite effect, which as a matter of degree isanaindue consequence.

[41] | do however consider that there have beearesxve efforts, including mediation, made
by the parties to resolve the bargaining diffi@gdtiand obviously these efforts have so far
failed. Further urgent mediation with Ms Scott wediered but declined, during the course of
my meeting with the parties. SFWU wants now teehicilitation under the Act and Air NZ
is not opposed to that. Urgent or early resolubbthe information request issue should be
considered by the parties as a way forward.

Proposed strike likely to substantially affect public interest

[42] | do not find this ground under s.50C(1)(d)b® present either. | find that the strike
of 15 October 2004 was not to any significant ektisruptive to social, environmental or

economic interests, whether those of Air NZ, itstomers or the general public. Air NZ it

seems managed to provide adequate cover for ngcesrduring that strike. In any event

such disruption as there may have been was notspiidad, long-term or irreversible. A

higher impact strike is contemplated for the nextnd of direct action proposed by SFWU
and its members, but it seems to me, based on kdsmigone before, that such action is
unlikely to meet the test of “substantially” affexg the public interest as set out in s.50C(2)
of the Act. In particular, such disruption as nweur is unlikely to be “widespread, long-

term or irreversible”, | find.

A Dumbleton
Member of Employment Relations Authority



