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DETERMINATION OF THE AUTHORITY

[1] Conway Carrick says he was unjustifiably dismidsgdhis former employer, European Stone
Surfaces Limited trading as Granite TransformatiBSSL”).

[2] ESSL denies there was a dismissal, and says MrcKaesigned.
Background

[3] Mr Carrick commenced his employment as a specifdisticator with ESSL in July 2003.
He was paid at a rate of $25 per hour. It was alterm of the parties’ employment agreement that
Mr Carrick would supply his own specialist toolshieh included a Festool brand saw, sander,
vacuum unit and guide rail. There was no writigneement, and no doubt counsel has explained
to the company its obligations in that respect.

[4] In return for Mr Carrick's agreement to use his owpecialist tools, there was an
understanding that ESSL would pay a tool allowaatea later date never finalised and in an
amount not discussed. At the same time Mr Catnet just returned from living and working in
Australia, so the managing director Peter Blundetimitted private use of a van owned by ESSL to
assist Mr Carrick’s relocation. There was a muiantdntion that the arrangement be for a short
term only, but Mr Carrick continued to use the eéhifor private as well as business purposes for
the rest of his employment. Mr Blundell did noteatpt to stop him, and Mr Carrick came to
assume that he was entitled to personal use ofethiele. Without any further negotiation with Mr
Carrick, or making any mention of the matter, Muldlell decided to offset Mr Carrick’s personal
use of the van by not finalising and paying a &ltbdwance.
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[5] There was also an understanding that ESSL woularensir Carrick’s personal tools, and

Mr Blundell subsequently told Mr Carrick that undlee company’s insurance policy all tools were
covered regardless of ownership. Mr Blundell satdthe investigation meeting that he had
instructed his insurance broker when arrangingrtberance to ensure all tools were covered.

[6] On or about 23 March 2004 the ESSL van Mr Carriskduwas broken into while parked
outside Mr Carrick’'s home. His basic carpentry afiter tools were stolen, but not the specialist
fabricator’s tools. He reported the theft to tludi¢e, and to Mr Blundell.

[7] Mr Blundell approached his insurance broker regay@i claim in respect of the stolen tools.
The broker said he would look into the matter, Slubrtly afterwards advised that only company
tools were covered.

[8] On or about Wednesday 14 April 2004 Mr Blundelbimhed Mr Carrick in passing that the
stolen tools were not covered by ESSL'’s insurantkderstandably, this was bad news to Mr
Carrick. He was particularly sensitive about theslbecause tools had been stolen from him before.
Mr Blundell should have anticipated a negative oese and approached the matter with
considerably more care than he did. Instead th® no further discussion between Messrs
Carrick and Blundell about the matter that day.

[9] On Thursday 15 April Mr Carrick reported for worktout any of his specialist fabricator’s
tools, which meant he was not equipped to carryhisitnormal duties. Steve Pridmore, ESSL’s
operations manager, took this up with Mr Carrickir Carrick told Mr Pridmore he would no
longer bring his specialist tools to work, althoughthen he was using a company saw while his
own was under repair. Mr Pridmore instructed khingo home and get them. Mr Carrick would
not agree even to retrieve the company saw. fatkefie had decided to treat it as his own pending
the return of his saw. He was not entitled to ltkat.t Mr Pridmore said he would take matters up
with Mr Blundell.

[10] Mr Pridmore did so and as a result Messrs Carrglkindell and Pridmore met shortly
afterwards in the ESSL lunch room. It was commoougd that Mr Carrick raised his concern
about the loss of his uninsured tools, but nonth@fwitnesses had an accurate recollection of what
happened next and a file note which Messrs Pridnaoiek Blundell subsequently caused to be
prepared was far from being a full account of theetimg. | consider it likely, however, that Mr
Carrick was already aggrieved when the meetindestaand his sense of grievance increased as he
talked about his stolen tools, their uninsuredestahd the failure to pay a tool allowance.
Accordingly he continued to refuse to go home aeidagy of the tools. | accept the evidence that
Mr Carrick’s attitude was confrontational. The irdnate concern of Messrs Blundell and
Pridmore was that Mr Carrick get his tools and gowork, but as Mr Pridmore put it the
conversation ‘went nowhere’.

[11] Mr Carrick’s evidence was that Mr Blundell eventyalaid to him that, if he did not bring in
his tools, he could leave. Mr Carrick told Mr Blell he could not give an ultimatum like that, but
began moving towards the door. Messrs Blundell Rndmore said the conversation deteriorated
to the point where Mr Carrick refused again toiest the tools, saying “no, I'm fucking off”. Mr
Pridmore’s evidence, which | accept, was that @nthir Carrick was in a temper. | also consider
it likely that Messrs Blundell and Carrick both nedthie statements attributed to them.

[12] Messrs Blundell and Pridmore took the view that ®arrick had resigned. There was a
discussion about final pay and Mr Blundell requitdd Carrick to leave the ESSL van on the
premises. He also told Mr Carrick that Mr Carrmbuld take the rest of his gear when he had
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returned what belonged to the company. Mr Carclelred his belongings from the van and went
to wait on the footpath for his flatmate to collaan.

[13] Meanwhile Messrs Blundell and Pridmore reassedsedituation, as they did not want Mr
Carrick to leave. Mr Blundell went out to the fpath to speak to Mr Carrick and it was common
ground he said something like “it doesn’t have ma ¢his way.” He told Mr Carrick there were
some problems with Mr Carrick’s attitude, but ES8as happy to re-employ him. He also said the
parties could work on what was to be done aboustbken tools. Mr Blundell believed the chat
was friendly.

[14] After a further conversation conducted on the campgaremises Mr Blundell offered to pay
for one half of the value of the stolen tools theith the rest payable over the next twelve months.
A written employment agreement would also be pregar

[15] Mr Blundell also raised a need for Messrs Pridnaord Carrick to sort out their differences.
There was a separate conversation between MesdgradPe and Carrick in which Mr Pridmore
identified some of his concerns about Mr Carrickistude, but repeated that the company wished
to re-employ him. The specific matters Mr Pridmaaesed were relatively minor and concerned
disagreements about incurring and reimbursing comyypalated expenditure, although according to
Mr Carrick Mr Pridmore also characterised that daylore serious incident as being related to Mr
Carrick’s attitude. Mr Pridmore acknowledged helhataly said Mr Carrick and another employee
were troublemakers, and had already been planairgjge his concerns about their attitude.

[16] Mr Carrick returned to work. At the same time lmok the view that he had been
reprimanded about his attitude. | understood évadence to be the basis of his assertion that he
had been disciplined, which | quote in the nexageaaph.

[17] Mr Carrick said he agreed to everything Mr Blundshid, including the offer of
reimbursement for the stolen tools. He said hesditbecause he wanted to ensure he would be in a
position to get his own saw and another item baakfESSL, and because he felt it was best to do
so once his attitude had been raised. Howeverchad raise those matters with Messrs Blundell
and Pridmore as a reason for his return to worleven as concerns. He also said in his statement
of evidence:

“l started work again in the afternoon [of 15 Apiin the assumption | would consider Mr Blundelisitten
employment offer. However having just been disetsand then disciplined, | had lost all faith andst in the
company, specifically Mr Blundell and Steve. ...”

[18] The promised written employment agreement tookdha of a letter to Mr Carrick dated 15
April 2004, which he received on 16 April. It imcled the following provisions:

“1. We agree to re-employ you for an initial onentioperiod.
2. Following your first month’s employment your jam will be mutually reviewed with a view to your
employment on a longer term basis.”

[19] The version of the letter Mr Carrick received mademention of a tool allowance, contrary
to Mr Blundell’s indication that it would. Nor did mention the agreement regarding the stolen
tools, or tool insurance. Mr Carrick did not sigror make any attempt to discuss the contents.
Meanwhile Mr Blundell had identified the error imtrmentioning the tool allowance and prepared
another letter which included it. Mr Carrick saiel did not receive the second letter.

[20] On Friday 16 or Monday 19 April Mr Carrick retrie¢hose of his tools in ESSL’s control
or possession, with the exception of the saw urefsir.
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[21] Mr Carrick was off work sick on Tuesday 20 Aprilthugh he spoke in evidence of taking
advice about the employment agreement that daysspect that explains his absence.

[22] By letter dated Wednesday 21 April Mr Carrick agd€ESSL he had decided not to take ‘the
position offered.” He delivered it to the compamemises that morning and did not otherwise
return to work. When asked at the investigation tmgewhy he did not attempt to negotiate with
the company about the contents of the 15 Aprikfette said he had lost faith and felt that heatoul
not rely on the company to keep its promises.

[23] On Thursday 22 April Mr Blundell visited Mr Carrickhouse to ask him to reconsider. Mr
Carrick said he had thought about the matter arsineacoming back. He did not say why.

Deter mination

[24] The central issue here concerns what caused thisiatedo terminate Mr Carrick’s
employment, or put another way, where was theaitiv for the termination of the employment.

[25]  While Mr Carrick was entitled to be upset at ti@svs his stolen tools were not insured, he
could at least have asked Mr Blundell what ESSlppsed to do about that in the light of Mr
Blundell's earlier indication that the tools woulsk insured. He was not entitled to react by
deciding to report for work without his remainingpts, contrary to the parties’ practice and when
that meant he would not be able to carry out hisnad work. Nor was he entitled to refuse to
retrieve the tools or at least the company’s sawndisked to, thus enabling him to carry out his
normal work, particularly without having given ES8ie opportunity to address his concern about
the tools. Finally he was not entitled to decidetimself what work might be available to him if
he did not have his own tools. By those actions@arrick was in breach of his employment
agreement.

[26] For its part although as at 15 April ESSL had raitighe tool allowance it had indicated it
would pay, it was in breach of the employment agyed to the extent it had failed to negotiate and
set an amount. Its reason for that failure, ngright the value of Mr Carrick’s full use of the
company van probably offset any loss to him in meakiving the allowance, was nevertheless not
an acceptable reason. The company should havessddr the limits on his use of the van directly
with Mr Carrick, as well as addressing the toobatnce.

[27] The other area in which ESSL was at fault was énf#éiilure to confirm whether Mr Carrick’s
tools were covered by its insurance before it hazhsion to seek to claim on that insurance. It had
misrepresented to Mr Carrick the availability oecage, although there was nothing to suggest the
misrepresentation was other than innocent. HowveCarrick’s reaction on 15 April pre-empted
any action it might have taken to address the matte

[28] The effect was that on 15 April ESSL was dealinghwan aggrieved employee whose
behaviour was significantly in breach of his emphayt agreement. The company’s breaches were
minor in comparison and did not justify the stadMyeCarrick was taking. In particular | do not
regard the company’s breaches as repudiatory, beiag sufficiently serious to make it reasonably
foreseeable that Mr Carrick would resign as a tesfithem.

[29] A standoff developed over Mr Carrick’s refusal o lgjome and get his tools. Mr Blundell
told Mr Carrick that if he did not bring in his teohe could leave, although he had some grounds
for doing so in that Mr Carrick could not carry duis normal work without them. Since Mr
Carrick had no intention of bringing in his toolsnd was already angry, he interpreted the
conversation as a dismissal.
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[30] I find the substantial cause of that state of edfavas Mr Carrick’'s breaches of the
employment agreement as | have set them out. Whil&lundell’'s view that Mr Carrick had
resigned was a risky stance in the circumstandes, initiative for the termination of the
employment agreement that occurred when Mr Caniaked out was Mr Carrick’s. | do not
construe the incident as a dismissal. Mr Carriddaduct was repudiatory of the employment
agreement, and the repudiation was accepted.

[31] Matters did not end there because Mr Blundell aotedl very shortly afterwards that he
wanted the employment relationship to resume, auwk tsteps to that effect which included
addressing Mr Carrick’s concern about his stolensto In that Mr Carrick agreed to Mr Blundell’s
proposals, went back to work on 15 April and repdfior work on 16 and 19 April, the relationship
had the appearance of resuming.

[32] However the evidence indicated there was not aingeef the minds over the resumption of
Mr Carrick’'s employment, or at least that the reption was conditional on the written offer of re-
employment being satisfactory. In addition to dilser sources of dissatisfaction Mr Carrick now
felt aggrieved because he felt he had been dischese then disciplined. His evidence that he had
lost faith and trust in his employer by then suggdsat, for him, the employment relationship was
over. Although ESSL had made mistakes, | do ndieve it had done enough at that time to
warrant such a loss of faith and trust. Moreover Garrick’s further evidence that he gave the
appearance of acquiescing in any resumption of @mmnt because he wanted to retrieve his tools
raises further questions about his level of committrio resuming the relationship.

[33] At the same time there were serious shortcomingisercompany’s written offer of 15 April.
One of the worst of these was the attempt to Vaeytérms and conditions of employment existing
up to 15 April by purporting offer ‘re-employmerftr an initial period of one month, rather than
permanent employment. The purpose of the fixegh @ppointment was, in reality, to assess Mr
Carrick’s suitability for permanent employment. \iéhs 66 of the Employment Relations Act 2000
permits fixed term employment, such employment nmhestfor genuine reasons and based on
reasonable grounds. Establishing suitability fempanent employment is not a genuine reason, as
expressed in s 66(3)(b) of the Act.

[34] The basis of the wish to assess Mr Carrick’s silitglfor ongoing employment lay in the
concerns about Mr Carrick’s attitude which Mr Prwoh@ had raised. Even if those concerns were
well founded, they should have been addresseddhraiwproper disciplinary process rather than by
purporting to offer to ‘re-employ’ Mr Carrick onfexed term basis.

[35] The 15 April offer also suffers from not recordialy of the matters on which the parties had
agreed, and from not meeting the minimum requirégmeha written employment agreement under
Ss 64 and 65 of the Act.

[36] If there had been an effective resumption of empleyt on 15 April, these shortcomings
would support a proposition that Mr Carrick’s rejen of the company’s written offer was a
constructive dismissal. Instead, as | have ddidCarrick’s evidence carried a strong suggestion
that, to him, his employment was over on 15 Apiile reported for work afterwards because he
wanted to retrieve certain of his tools and attleasee the company’s written offer.

[37] When explaining in evidence his reasons for rajectihe offer on 21 April Mr Carrick

repeated his protestations of loss of faith in émployer and said he could not work in an
environment of bullying and mistrust. The overfitivour of his evidence remained his
dissatisfaction about the various issues relatodnis tools, and about having been disciplined.
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Overall Mr Carrick did not lose the sense of gries@ he felt on 15 April. That was why he had
lost faith and trust in his employer.

[38] Undoubtedly the 15 April offer did not help. Hovezyon the view he took of it, the offer
did no more than reinforce Mr Carrick’s existingspgmn on the future of his employment.
Accordingly he rejected it. The result is that émsployment did not resume.

[39] Therefore | do not accept that Mr Carrick was dbgua constructively dismissed. He does
not have a personal grievance.

Costs
[40] Costs are reserved. The parties are invited teeagm the matter. If they seek a

determination from the Authority they should advisen writing, providing reasons in support of
their position on costs, and provide a copy of thisrmation to the other party.

R A Monaghan
Member, Employment Relations Authority



