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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1l] The New Zealand Amalgamated Engineering Printingd &fanufacturing Union (“the
union”) and Air New Zealand are parties to the Aaft Engineering Employees collective
employment agreement (“the CEA”). The union andMew Zealand are also parties to the ‘AMS
Hangar Avionics and Mechanical Shift Variation teet[CEA] (“the shift variation”). Such
variations are permitted under the CEA.

[2] The parties dispute the calculation of the payntenémployees employed under the shift
variation for time off in lieu when work has beeoné on a statutory holiday. Air New Zealand has
made such payment at a rate which excludes a fmathhg set out in the shift variation. The union
says payment should include the penal loading.

[3] A further claim for the incorporation of other allances into the time off in lieu payment
was withdrawn.

[4] It was common ground that the Holidays Act 2003rasses the calculation of payment for
time off in lieu in respect of the period commenmgcih April 2004. Hence no reference is made to
that Act and this determination applies in respéthe period to midnight on 31 March 2004.

Background

[5] Clause 6 of the CEA deals with leave.

[6] Clause 6.1.3 and 6.1.4 provide for transferred ipuiblidays and say that such transferred
holidays are credited at the employeersinary rate of pay.’ The notes to clause 6.1 include:
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“1. For the purposes of this clause the term ‘cadinrate of pay’ means the composite hourly ratetlie
employee’s daily number of ordinary hours excludinvgrtime.

‘Composite rate’ means the wage rate as publishéklis Agreement plus hourly allowances. For thgopses
of the calculation of the ordinary rate of payritludes, where appropriate, penal allowances agda® in
clause 4.2.4 and 4.10.2 but excludes all othemelhle allowances.”

[Clause 4.2.4 provides that where Saturday and &ufatm part of the agreed ordinary hours of wark day
employees, payment for all ordinary hours on thaegs is at T11/2. Clause 4.10.2 makes similaripiav for
shift workers.]

[7] Clause 4 of the shift variation provides that theation be readn conjunctionwith’ the CEA.

[8] The shift arrangements under the CEA and its pesers provided for shifts of 8 hours per

day, with penal rates for shifts worked on Satusdayd Sundays and overtime for work in excess
of 8 hours in a shift, and with further additioqelyments in respect of night work. A number of

allowances were also payable.

[9] The shift variation set up a system of 12-hourtshiforked over an 8 week cycle. There is
also a 4 week cycle, but it is outside this emplegimrelationship problem. Without the
remuneration system contained in the variation, leyges’ fortnightly pay calculated under the
CEA could vary depending on factors such as thebauraf Saturdays and Sundays worked during
a cycle. Accordingly, in the interests of proviglim stable income, the parties agreed on a
remuneration system expressed to be based on ¢arabhings for standard rostered hours and
averaged to provide a standard fortnightly base paypenal loading, incorporating penal and
overtime and certain other rates from the CEA, el & specified allowances were payable on top
of that. Overtime remained payable when shiftsxoess of 12 hours were worked.

[10] Clause 7 of the shift variation sets this out dig¥es:

“7.1 Principles ...

A stable income for 12 hour 8 week cycle employamsered by this variation will be paid, based om tdixable
earnings for standard rostered hours and averageavide a standard fortnightly sum.

7.1.1 Non taxables, overtime and statutory holidays ateutated separately under [CEA] provisions.

7.1.2 Each day of leave taken for which the ordinary @t@ay applies (eg sick, special leave) will ineur
deduction from the fortnightly average pay of therage penal loading, shift and band allowances for
shift length of twelve hours. If a part day is @éakboth the deduction and the average hours will be
prorated.

Note: ‘Ordinary pay’ as defined for sick leave apecial leave is exclusive of penal rates, overtme
other non composite allowances....

7.2 Calculations for each @& shift cycle
7.2.1  [calculations]
... Therefore the hours paid per fortnightlyépsay will be 84.65.
7.2.2 Penal loading
34.82% loading based on 117 penal hours per slifec
[shift allowance and band allowance set out]
7.2.5  Deduction rate for leave paid at ordinaay only (sick leave and special leave)
((Ordinary rate x penal loading) x averagerbqer shift) + average daily shift allowance +rta

allowance x average hours per shift)
therefore
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((Ordinary rate x 34.82%) x 12) + $4.50 + (0X7B2)
Note: ‘Ordinary pay’ as defined for sigale and special leave is exclusive of penal ratestime
and other non-composite allowances. (See clauTs2 of the [CEA])

7.4 Overtime
7.4.1

7.4.2 All time additional to the shift roster is overtim®vertime will be calculated as per [CEA’S]”
[11] Clause 8 of the shift variation provides in part:

“8.1 Statutory holidays
Days in lieu will be applied as per the [CEA’S]

[12] | was also provided with representative detailpayments for time off in lieu made to an
aircraft engineer working under the shift variatiomhey confirm that payment for time off in lieu
of statutory holidays was calculated by deductimg penal loading in respect of the relevant time
off from the payment otherwise calculated.

Deter mination

[13] Section 7A of the Holidays Act 1981 provided foe thrant of whole holidays which, when

they fell on days that were otherwise working deysan employee, were to be ‘on pay’. Cases
heard in the 1990s decided this meant that, ifrapl@yee worked on one of those days, further
time off in lieu ‘on pay’, was required. Regarglithe meaning of ‘on pay’, the Court of Appeal in
Portsof Auckland Limited v NZ Waterfront WorkersUnion Inc [1996] 2 ERNZ 25, said:

“It may fairly be assumed that the purpose of samil s 25 is to enable workers observing statutoligdys
falling on what would otherwise be working dayshave the pay they would have earned on an ordinary
working day. ... Any lesser remuneration is sometHess than ‘pay’ using that word in its ordinarnse. (p
30)”

“Four consequences follow from this interpretation.

First, ... the inquiry is not what the employee worddeive if he or she worked on the particulardefi The
inquiry is what is payable for an ordinary workiday.

Second, there is no scope for bargaining for aeteggecial rate for the purposes of calculatintuttay holiday
pay. ...

Third, if the focus is on pay for the ordinary wimdx day, anything which is clearly payable onlydefined
circumstances or at defined times is excluded. ...

Fourth, the work pattern and remuneration arrangésnmay have reached the point under the employment
contract where, instead of a traditional separatietween ordinary time rates and other paymentsable to
particular times and conditions, a composite raselenup of a number of components applies geneaaity
covers the ordinary working day. In such a casecthmposite rate will have become the wages fardmary
working day within s 25 and the rate for calculatiof holidays on pay with s 7A. It will be a mattef
interpreting the particular employment contractiedermine what side of the line the particular dafls. That
will require distinguishing allowances which haweeh incorporated into a global rate or are payablef course
from those payable only in particular circumstane&en if they recur regularly and even if they Wdohave
been payable if the employee had worked that day30 — 31)

[14] An underlying purpose of the shift variation wasptrovide for shifts of 12 hours’ duration
instead of the generally more common 8 hours. VevBbur shifts were to become the norm for
employees working under the variation, so thateimployees’ ordinary working day was to be 12
hours long. This had a number of consequenceswhatuded the decision to address the method
of calculating their remuneration.

[15] | regard it as apparent from the evidence and thieliwg of the shift variation that the penal
loading in the variation was paid as a matter afrse for an ordinary working day. The payment
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was not referable to particular times and cond#jand in that sense can be said to have become
part of the wages for an ordinary working day.

[16] A similar conclusion was reached in respect of map@and overtime loading iWilson v
Airways Corporation of New Zealand Limited (30 April 1997, Judge Palmer, CEC 14/97). A
broadly comparable conclusion was reachetéson Pine Industries Limited v Barton & Ors

(5 February 1997, Chief Judge Goddard, WEC 5/9%gres 12 hour shifts were worked although 4
of the hours in each shift were paid at overtimd panal rates. Although it did not address the
relevant calculations the Employment Court fourat payment should be made for a day in lieu of
a statutory holiday on the basis of the 12 houit,skince an ordinary working day was 12 hours,
rather than 8 hours at ordinary rates.

[17] In contrast to the penal loading in the shift viioia here, clause 7.4 of the variation provides
for the payment of overtime for time worked in admi to the shift roster. Payment under that
clause is referable to a particular time or cooditand cannot be said to have become part of the
wages for an ordinary working day. It probablydain the ‘other side of the line’ from payment of
the penal loading.

[18] Both parties addressed the construction of the @BA the shift allowance. While their
submissions in that respect are capable of shedidimgon what amounts to the pay for an ordinary
working day in terms of thorts of Auckland judgment, it is not open to them to go further and
urge a construction that is not consistent withAsof the Holidays Act. In other words, this
employment relationship problem falls to be deteedi primarily by applying the Holidays Act
obligations to the facts, and against that backgiogaining assistance from the CEA and shift
variation where necessary or appropriate.

[19] Another unreported decision of the Employment Coudbour Inspector v Greenlea
Premier Meats Limited (7 May 2002, Judge Shaw, AC 25/02) highlightsdhagers in relying on

a clause which purports to identify the rate of f@ya statutory holiday. There the relevant ataus
provided that payment was to be made at the orginawrly rate specified in the agreement, when
the workers concerned were actually paid at a ifipdcrate for wage grades’ when they worked.
Her Honour found the provision for payment at tinéireary hourly rate was an attempt to contract
out of clause 7A and that the specified ordinaryrhyorate did not reflect the ordinary pay received
by the employees concerned.

[20] The shift variation and the CEA contain attemptsgecify how payment for time off in lieu
of a statutory holiday is to be calculated. Onirtfece, without reference to any particular set of
facts, the relevant provisions in the CEA appeafotiow the outcome of th@orts of Auckland
judgment and do not appear to offend againstprinciples set out in it. An aspect of theserd
dispute is that the shift variation refers backhose provisions in material respects, but does not
appear to take into account the effect of the btendf other provisions in the CEA which led to
the setting of the penal loading. The result &, twhile the logic of Air New Zealand’s argument
in support of a construction which excludes thegbévading has some appeal in the abstract, | find
the outcome in practice offends against the reqerd that ‘on pay’ be calculated with reference to
the pay for an ordinary working day. It also offsnagainst the prohibition on bargaining for a
lesser rate for the purposes of calculating stagutoliday pay.

[21] For these reasons | conclude that the penal loadipgyable in respect of payment for time
off in lieu of a statutory holiday.



Costs

[22] Costs are reserved. The parties are invited teeagm the matter. If they seek a
determination from the Authority they should filedaserve memoranda setting out their positions.

R A Monaghan
Member of Employment Relations Authority



