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DETERMINATION OF THE AUTHORITY

Preliminary matter

[1] When this matter was lodged with the EmploymentaRahs Authority the respondent
was described as “Pakuranga Park Village”. Atitivestigation meeting it was confirmed
that the employer was *“Villages of New Zealand (#akga) Limited”. With the
agreement of Mr Ingram on behalf of the applicamtsgd Mr Stuart on behalf of the
respondent, | have amended the intituling accoiging

Employment relationship problem
[2] In a statement of problem filed in the Authority 8@ July 2004 Mr and Mrs Pullan claim

they were both unjustifiably dismissed from thempoyment at Villages of New Zealand
(Pakuranga) Limited (VONZ).

[3] Mr and Mrs Pullan claim remedies for lost wagesnpensation for hurt and humiliation
and costs.
[4] In its statement in reply filed in the Authority A% August 2004 VONZ agrees that Mrs

Pullan was dismissed from her position on 24 Ma@&0and claims the dismissal was
justified. VONZ does not accept that Mr Pullan wiesmissed but says he was sent home
on 22 May 2004 and has not returned to work theeddandoning his employment.



Background

[5]

[6]

[7]

[8]

Pakuranga Park Village is a Rest home facility appet by VONZ. Ms Helen Murphy is
the Manager of the facility and her father, Mr BEMiairphy, is a Director of VONZ.

Both applicants were employed by VONZ in a job shposition as Chef. Ms Pullen
worked Sunday to Thursday of each week commendifgd@am and finishing at 6.00pm.
Ms Pullen was paid a salary of $36,000 per annum.

Mr Pullan worked on Friday’s and Saturday’s fror@dam to 6.00pm and was paid an
hourly rate of $16.00 per hour.

Both applicants were subject to signed written @yplent agreements.

Mrs Pullan

[9]
[10]

[11]

[12]

[13]

[14]

[15]

[16]

Mrs Pullan was employed in the full time chef piositin November 2001.

Between November 2001 and July 2003 the employmatationship between Mrs Pullan
and Ms Murphy proceeded without any difficulties.

Ms Murphy told the Authority that in July/August@® she had cause to meet with Mr and
Mrs Pullan to discuss with them complaints receifrech staff about staff relations. Ms
Murphy told the Authority that Mrs Pullan was adddsat this meeting that..if you don’t
pull your socks up and do better you will be onryway.”

On 28 September 2003 Mrs Pullan proceeded on adbefi Annual Leave. Mrs Pullan
was to return to work on 7 October 2003.

During Mrs Pullan’s absence, VONZ employed an ageolef to cover the duties
normally carried out by Mrs Pullan. The temporahef discovered the freezer had been
left open and its contents had defrosted. Asatre§assisting in remedying this problem,
Ms Murphy became aware that the kitchen had be&nirlewhat she described as a
“...filthy and chaotic state.”.

While still absent and on 3 October 2003, Mrs Rulgas issued with a final written
warning relating to the state of the Pantry, Freerel Food Store. Ms Murphy wrote the
warning letter without discussing the matter withsMPullan and without seeking Mrs
Pullan’s explanation.

Ms Murphy says she spoke to Mrs Pullan regardirgdbntents of the letter after she
returned to work. Ms Murphy also told me that Ngllan disagreed with aspects of the
matters set out in the letter.

On 14 January 2004 Mrs Pullan was issued with #emriwarning for drinking on the
premises and on 1 March 2004 Mrs Pullan was issutda further final written warning
for drinking on the premises on 17 February 20@th warning letters were written
without any prior discussion with Mrs Pullan.



[17]

[18]

[19]

[20]

[21]

[22]
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On Saturday 22 May 2004 Mr Pullan was working ie titchen when Ms Murphy
became aware that Mr Pullan was not working taubisal standard and was sent home (as
discussed later in this determination). Ms Murghgn took over the duties usually
undertaken by Mr Pullan. Ms Murphy says she fothm kitchen to be in a filthy and
chaotic state.

On Sunday 23 May 2004 Mrs Pullan arrived at worl®.d6am. Mrs Pullan says that at
9.40pm she was approached by Mr Murphy who prockédenform her she was fired.
Mrs Pullan says Mr Murphy told her she was disnddsecause she sent her husband
to work half pissed Mrs Pullan says that when she tried to proadeexplanation to Mr
Murphy he told her he “.did not want to bloody hedr Mrs Pullan told the Authority
that soon afterwards Ms Murphy arrived and wentabout the kitchen mess the day
before and broken eggs all over the floor.

Ms Murphy says she arrived at work before Mrs Rulblm Sunday 23 May 2004. Ms
Murphy states that when Mrs Pullan arrived at wtk Murphy and her father both
discussed the state of the kitchen with Mrs Pull&is Murphy told the Authority that she
reminded Mrs Pullan about the final written warngige had received on 3 October 2003.

Ms Murphy says Mrs Pullan appeared to accept tmatwgould lose her job and she asked
for a reference.

After Mrs Pullan had left the premises, Ms Murphenv through the kitchen and
constructed a list of all the food items and tlaesof the kitchen.

There is no dispute that Mrs Pullan was dismissed®May 2004 without notice.

Mr Pullan

[23]

[24]

[25]

[26]

[27]

Mr Pullan commenced employment with VONZ on 23 ®@eto 2001. During his
employment Mr Pullan was not subject to any forndlistiplinary action.

On Saturday 22 May 2004 Mr Pullan says he was akafter lunch, when he was
approached by Ms Murphy. Mr Pullan says Ms Murgbld him the residents had
complained that his performance was not up to cleraHe says he was then summarily
dismissed. Ms Murphy arranged for a taxi to takePMllan home.

Ms Murphy told the Authority that Mr Pullan arrived work in a drunken state and that as
he was not able to carry out his duties she semtiome in a taxi.

It is common ground that Mr Pullan arrived at wéake on Saturday morning. Ms Irene
Singh who works as a Kitchen Assistant on Fridansl Saturdays and works with Mr
Pullan in the kitchen arrived at work on Saturdagtzout 9.30am. Mr Pullan was not yet
there. Ms Singh told the Authority that when MrlIBa had not arrived at 10.15am she
approached the office person to arrange a temghéday. It was at about this time. Ms
Singh says Mr Pullan arrived at work. In answemtestions during the investigation
meeting Mr Pullan acknowledged that he arrived atkveometime between 10.00am and
10.30am.

Ms Singh told the Authority that when Mr Pullan goto the kitchen he was smelly. Ms
Singh says Mr Pullan told her he was pissed..” and had been partying all night.



[28]

[29]

[30]

[31]

[32]

[33]

[34]

[35]

[36]

[37]

[38]

[39]

[40]
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Ms Singh told the authority that Mr Pullan tried twake some sandwiches for the
residents’ lunch and that the sandwiches were paiouhis usual standard. By way of
example Ms Singh told me that he used one pieteeaid instead of two, and tried to just
fold the bread over the fillings — and this did nairk.

Ms Mary Morgan, the receptionist at VONZ told thetBority that when she first came
across Mr Pullan on Saturday 22 May 2004 he wasltimped in a chair in the kitchen
with glazed eyes and smelling strongly of alcohol.”

Ms Morgan told me that she had received complabtsut the lunch from residents and
that when she went into the kitchen to investighéecomplaints she found the kitchen in a
mess. Ms Morgan sayshtre were broken eggs right through the kitched an the
pantry floor, broken sandwiches with no fillingsdatomplete disarray

Ms Singh confirmed Ms Morgan’s evidence about tlagesof the kitchen.

Mr Pullan acknowledged at the investigation meetireg the sandwiches were not as good
as usual.

Three witnesses for the respondent told me Mr Rudlant to sleep while he was at work
on 22 May 2004. Mr Pullan says he was restindnbaed.

Due to the state in which Mr Pullan presented hifretework, and as Ms Morgan had
been unable to locate Mrs Pullan to pick him up, Mlephy arranged a taxi to take Mr
Pullan home.

At the investigation meeting Mr Pullan disclosedthe Authority that he had previously
suffered from alcoholism but that it wasn’t seri@ugl he still drank alcohol.

Mr Pullan suffers from epilepsy and asthma. At itheestigation meeting Mr Pullan told
me that when he arrived at work he was feelingthtess. He used his ventalin inhaler
and took too much ventalin. Mr Pullan told me théien taking high doses of ventalin,
among other symptoms, the medicationcan also give off an odour similar to alcohol or
acetone€ Mr Pullan also told mel“have a bad asthmatic condition and epilepsy and
when an attack occurs it resembles the affectswfl@nness.”

| have difficulty accepting Mr Pullan’s evidenc®r J. Kam is Mr Pullan’s doctor. The
Authority arranged for Dr Kam to be interviewed relation to the medication and its
likely effects.

Dr Kam confirmed that a person taking a high ddseeotalin could suffer some effects
but that a strong smell of alcohol is not normallgide effect and neither is sleepiness. Dr
Kam advises that taking a high dose of ventalin [daisually have the opposite effect.
Taking a high dose of ventalin usually causes $#sspess.

| am satisfied, having heard from all the witnessleat on the balance of probabilities Mr
Pullan arrived at work on Saturday 22 May 2004 esuify the after effects of a night spent
drinking alcohol and for this reason was unableawy out his days duties.

It was common ground at the investigation meetimgt on Monday 24 May 2004 Ms
Murphy made up Mr Pullan’s final pay.



Discussion and deter mination

[41] In coming to my conclusions in this matter | haaken into consideration the evidence of
the parties, their appearances at the investigatieating and the submissions made on
their behalf.

[42] The issues for determination are:
* Was the summary dismissal of Mrs Pullan justifiecli the circumstances; and

* Was Mr Pullan dismissed or did he abandon his eynpémt?

Was the summary dismissal of Mrs Pullan justifieall the circumstances?

[43] The legal principles to be applied to claims ofustified dismissal have been clearly set
out in a number of court decisions. When an engrlégkes disciplinary action against an
employee it must ensure that what it does is just fair in all the circumstances. The
main focus of the Authority is not whether thereswaisconduct but is whether the
employer had reasonable grounds for believingttiexe was misconduct.

[44] Of importance to a consideration of any person&vgnce claim are the minimum
requirements for a fair procedure to be followedabyemployer in cases of dismissal (see
NZ Food Processing Union v Unilever NZ [1®90] 1 NZILR 35.

[45] Mrs Pullan’s individual agreement set out for tlaties, the process to be followed in the
event that misconduct or serious misconduct occurs.

[46] VONZ was obliged to adhere to the following procedu

b. Before considering any form of disciplinary actitwe employer will carry out an investigation into
the alleged misconduct.
C. Prior to any formal disciplinary meeting, the emye will be advised of the specific allegation and

of the likely consequences should the allegatiofobed to be true. The employee will also be
advised that they are entitled to have a supporsqrethe formal disciplinary meeting. During the
meeting the employee will be given an opportunitgxplain or deny the allegation. The
employee’s explanation and any mitigating circumes&s will be considered before the employer
decides of the appropriate course of action.

d. If the employer decides to issue a warning, thishe formally and clearly issued and confirmed in
writing. The employee will be advised of any cctike action that is required and the consequence
of continued or further instances of misconducswnstandard job performance.

e. There are 4 steps in the formal disciplinary prosedthat will generally be followed:
i. Verbal warning ii. Written warning iii. Fad written warning iv. Dismissal
f If the employee is dismissed the employee iseshtidl such notice as the employer may decide.

Note:  Warnings are not limited to repetitions of tame or a similar offence but may be applied to
offences of a different nature.

Note:  All warnings will remain effective for a pedi of twelve months although they may remain om you
employment file for the duration of your employment

Note: A disciplinary meeting need not precede &akmritten or final warning. Should a disciplina
meeting not proceed a verbal, written or final wiaghthe employee may request to meet with the
employer to discuss the warning.

[47] Mrs Pullan was dismissed for performance relatetlpms. It is well known that if an
employer wishes to dismiss an employee for perfageaelated problems an employee is
entitled to know what aspects of her performaneenat up to standard and to be provided
with an opportunity to bring her performance uphe required standard.



[48]

The Authority is satisfied the respondent had camc@bout Mrs Pullan’s performance in
relation to the standard of the kitchen. Howew&@NZ has failed to follow its own
procedures when it issued the warnings and whemisking Mrs Pullan. This omission is
not a minor matter. The process has been spetifige respondent and agreed with the
applicant to ensure a fair result would be readbefdre the issuing of warnings and/or
dismissal. The failure to follow its own rulesdigficult to reconcile with normal standards
of fairness and reasonableness. The Authority @gpas matters of equity and good
conscience, adherence by an employer to those tulkad set and agreed with its
employees.

| find that in this case, the summary dismissal of Mrs Pullan was unjustified.

Was Mr Pullan dismissed or did he abandon his eynpbmt

[49]

[50]

[51]

[52]

[53]

Mr Pullan’s employment agreement provided for aloamaent in the following way:

Where the employee is absent from work for more twa consecutive working days without notification
the employer the employee will be deemed to hawenated their employment without notice providiealtt

a. The employer will make reasonable efforts to carntae employee prior to invoking this clause, and
b. The employer has sent a registered letter to thel@yee at the employee’s last known address
notifying the employee that they are deemed to hheadoned their employment.

The individual employment agreement also sets d@i@gnoes which VONZ regarded as
serious misconduct and which may result in sumrdamyissal. Included in the list is:

Showing the effects of drug or alcohol consumptiomeporting for work in such a condition thattime
opinion of the employer, the employee is unabfgetform his/her duties properly and safely. Ottarg or
alcohol related offences such as the taking of simigconsuming alcohol at work shall also fall ithds
category.

Ms Murphy says that as she had not received anyrzornitation from Mr Pullan by the
Monday she assumed Mr Pullan had decided not teedmank to work and so she arranged
for Mr Pullan’s final pay to be made up. This isoonceived. It could not be said that by
Monday Mr Pullan had abandoned his employment. widse not due to work again until
Friday 28 May 2004.

Not only had Mr Pullan not abandoned his employnisnthe Monday, the employment
agreement between the parties clearly providesaforsteps to be taken by VONZ before
exercising it's rights under the agreement to delm Pullan’s employment to be
terminated. At not stage did VONZ attempt to condr Pullan and neither did they send
a registered letter to Mr Pullan notifying him tlinet was considered to have abandoned his
employment. VONZ have failed, once again, to aglhe its own rules set by agreement
with Mr Pullan.

By making up his final pay on the Monday the resfmort has taken the step of terminating
Mr Pullan’s employment without notice and withowtedprocess.

| find that Mr Pullan was dismissed on 24 May 2004 and that dismissal is unjustified.



Remedies

[54] Both Mrs and Mr Pullan are entitled to remediestl@ir unjustified dismissals.

Lost wages

[55] Mrs Pullan was out of work for a period of four Wweavith lost remuneration of $2,769.23
(gross).

[56] Mr Pullan was out of work for a period of about smonths. Following his dismissal Mr
Pullan suffered from pneumonia and was hospitalieed days. Also, he is reliant on his
wife being able to drop him off and pick him up rfroany employment. This was a
limiting factor in his ability to obtain alternagvemployment.

[57] In relation to Mr Pullan, section 128 of the Empimnt Relations Act provides that an

applicant who has established they have a pergmmalance and has lost wages as a
consequence of that personal grievance shouldiimbuesed up to three months ordinary
time remuneration unless the Authority is mindedet@rcise its discretion and award
more. | am not minded to exercise my discretioth award more than the statutory three
months reimbursement of lost wages for Mr Pulldnappreciate that Mr Pullan made
efforts to find alternative employment, howeves tieasons for his being unsuccessful is
due to his particular circumstances. These ar€inmumstances which | am satisfied are
the direct consequence of the actions of VONZ.

Villages of New Zealand (Pakuranga) Limited is ordered to pay Mrs Pullan $2,769.23 gross
pursuant to section 123(b) of the Employment Relations Act 2000 within 28 days of the date of
this deter mination.

Villages of New Zealand (Pakuranga) Limited is ordered to pay Mr Pullan $3,536.00 gross
being lost wages of $272.00 per week for 13 weeks pursuant to section 123(b) of the
Employment Relations Act 2000 within 28 days of the date of this deter mination.

Compensation

[58]

[59]

[60]

There was no evidence of humiliation and loss ghilly advanced to the Authority by
either applicant that would support a claim of $D8, each. The Authority can not assume
that because a dismissal has occurred that huimilicand distress has necessarily
occurred.

| do however, appreciate that the impact of disatiss both applicants was exacerbated
by the fact that both income earners in the houdesieddenly found themselves without
employment.

Mrs Pullan is entitled to an award to compensatefdrethe hurt and humiliation suffered
as a consequence of her dismiss¥lillages of New Zealand (Pakuranga) Limited is
ordered to pay Mrs Pullan $2,000 pursuant to section 123(c)(i) of the Employment
Relations Act 2000 within 28 days of the date of this deter mination.



[61]
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Mr Pullan is entitled to an award to compensate fanthe hurt and humiliation suffered
as a consequence of his dismiss#lillages of New Zealand (Pakuranga) Limited is
ordered to pay Mr Pullan $2,000 pursuant to section 123(c)(i) of the Employment
Relations Act 2000 within 28 days of the date of this deter mination.

Summary of orders

[62] Villages of New Zealand (Pakuranga) Limited is oedeto pay Mrs Pullan $2,769.23
gross pursuant to section 123(b) of the EmploynRaiations Act 2000 within 28 days of
the date of this determination.

[63] Villages of New Zealand (Pakuranga) Limited is oedeto pay Mr Pullan $3,536.00 gross
being lost wages of $272.00 per week for 13 weeaksyant to section 123(b) of the
Employment Relations Act 2000 within 28 days of dage of this determination.

[64] Villages of New Zealand (Pakuranga) Limited is oedeto pay Mrs Pullan $2,000
pursuant to section 123(c)(i) of the Act within @8ys of the date of this determination.

[65] Villages of New Zealand (Pakuranga) Limited is oedeto pay Mr Pullan $2,000 pursuant
to section 123(c)(i) of the Employment Relationg 2600 within 28 days of the date of
this determination.

Costs

[66] Costs are reserved.

Vicki Campbell

Member of Employment Relations Authority



