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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant Council and the respondent Cdufiployees Association have a dispute over
the interpretation, operation or application of Heurs of Work clause contained in the collective
agreement that covers Association members employethe Council. The dispute is about

whether the Council is able to unilaterally requemployees to change their current start and
finishing times, or whether the employees conseminty such variation must be obtained.

[2] The dispute has arisen because it is the wighe Council to close its offices to the public
each day at the later time of 5.00 pm instead 80 4m, while also retaining the current 8 am
opening time.  To do this the Council will neednave a number of employees starting later, at
8.30 am, so that they can finish at 5 pm withoutkivgy for longer than the standard day of 7%
hours. The Council has ascertained that while semgloyees will voluntarily make this change,
there are others who consider their consent isined€irst.

[3] Mediation as a means of fixing this problem haen considered, however the Authority has
taken the same view as the parties that mediagiomlikely to constructively assist them to resolve
this particular dispute. The parties represevgathave agreed that | will issue a determinatga a
matter of urgency once | have considered all reievaformation. It is also agreed that the
statement of problem contains sufficient matealthis purpose.

Provisions of the collective agreement

[4] Sub clauses (a) and (f) of the Hours of Woriuse are at the heart of the dispute. They
provide as follows;



6 HOURS OF WORK

(@) Except as hereinafter provided in sub clauge(@®, (d), (e), (f), (g), (h), (i),
() and (k) hereof, 37 ¥2 hours shall constitutev@ek’s work and shall be
worked between the hours of 7.00 am and 5.30 privi@amday to Friday
both days inclusive, excluding not more than onerHor lunch. _Such
time to be worked within these hours as approvethéylepartment head.

() Notwithstanding the provisions of sub clausg (d clause 6 of this
Employment Agreement, at the discretion of the eyep] approval may be
given to vary stated hours of wofkr individual employees by mutual
arrangement or to introduce schemes providing fdlexible” working
hours, and any such variation after consultatiorthwihe union shall be
committed to writing.

(my underlining above)

[5] The Council argues that sub clause (a) givekdtability to fix starting and finishing times
and that the consent of affected employees is metjairement. The Association argues that sub
clause (a) must be read in conjunction with sulisga(f) and also clause 4 of the Conditions of
Appointment which apply to Council employees. Gk 4 provides as follows;

4 OfficeHours
Ordinary office hours are 8.00 am to 4.30 jmort the appointee will be expected

to devote such further time to the duties as tlggiirements of the position as
provided for and defined in the Collective Agreetmen

(my underlining above)

[6] The Association contends that the “office hGuas emphasised above in clause 4 are also the
“stated hours of work” referred to in sub claugeoffclause 6.

Determination

[7] By applying conventional rules of interpretatio find that “stated hours of work” in sub
clause (f), is a reference to the hours betweeatirand 5.30 pm on Monday to Friday” in sub
clause (a) of clause 6. That is a more preferabhstruction because the two relevant sub clauses
are an integral part of a scheme to be found irséme document under a common heading “Hours
of Work”. There is nothing 1 find that suppodsen a mere inference that sub clause (f) was
intended to refer to a separate, albeit associaedyf provisions to be found in the Conditions of
Appointment.

[8] The “stated” hours referred to in sub claugen(tist be the hours between at 7 am to 5.30 pm,
since there are no other hours precisely descrbezkpressed in sub clause (a). If the “stated”
hours were the “approved” hours as referred taulm dause (a), then that could simply have been
said. There would be an obvious contradiction wittliause 6 of the Collective Agreement if the

hours of work under sub clause (a) were betweem7aiad 5.30 pm (say 7.30 am to 4 pm) but

under sub clause (f) were 8 am to 4.30 pm.



[9] | find that the purpose of sub clause (f) o¢ tGollective Agreement is to allow for a way in
which an employee may, in special circumstancedauit, routinely commence work before 7 am
and/or finish after 5.30 pm. “Flexible” hours akele to be substituted under sub clause (f) as the
“hours of work” under sub clause (a). It follotmat overtime will not become payable under sub
clause (b), because the “hours of work” so suldstitwill not be exceeded.

[10] As there is no proposal in this case to exdéed7 am to 5.30 pm hours of work limits under
sub clause (a), sub clause (f) can have no apiplicat

[11] | find that the ability of the Council to fian employees start and/or finish time is to be
determined with reference to sub clause (a) alone.

[12] Itis clear from sub clause (a) that the Colfatepartment head) is to have some kind of input
into the fixing of the exact hours that will be Wwed between 7 am and 5.30 pm by any employee,
since there are 47 % hours over 5 days betweee timss (excluding an hour for lunch) but only
37 ¥ hours constitute a weeks work. That inputatsexpressly described as being by direction
from or at the requirement of the employer or bynsosimilar exercise of a management
prerogative. Nevertheless it is in that sens®nkclude, that the reference to hours “as approved
by the Council has been made.

[13] There is nothing in sub clause (a) or elsewharthe Collective Agreement to require that
once the Council has approved the hours to be wlothe approval endures for the life of the
employment relationship or until such time as theleyee consents to alter the hours.  Just as
approval can be given, it can later be withdrawhthe Council does that how will the new time to
be worked be fixed in the absence of agreementhe answer must be that the Council has the
ultimate say.

[14] | conclude therefore that the Council will beting within its rights under the Collective
Agreement if it directs employees to change th&rt=or finishing times, provided the changed
times remain between the hours of work of 7 am%Ba pm.

[15] The Councils obligations under s.4 of the Eoyphent Relations Act 2000 (s.4(4)(d) in
particular) to act in good faith will require it wonsult affected employees and the Association
about any proposed changes. The Council has adk&dged this obligation in the proposals
outlined to the Association in its letter of 9 Detmer 2004. As a fair employer the Council should
also give reasonable notice before implementing shange in the absence of consent.

A Dumbleton
Member of Employment Relations Authority



