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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] In 2004 as now Mr Dewar was Human Resources Manfgelhe Order of St John
Midland Regional Trust Board (St John, Midland.eT@rder of St John Midland Regional
Trust Board is not an autonomous body. Such Rebidnast Boards deliver services
throughout New Zealand but are required to operataccordance with the policies and
charter of the New Zealand Priory of the Order ©fJ8hn of Jerusalem (NZ Priory.) In
relation to Mr Dewar’s personal employment issines@hief Executive of St John Midland,
Eddie Jackson, received support from the NZ PreoGhief Executive, Jaimes Wood, and
Human Resources Manager, Tom Dodds.

[2] A number of years ago Mr Dewar was a senior patiffeer. In that role he conducted
inquiries into certain alleged rapes by police adfs. In 2004 these alleged attacks hit the
news again and Mr Dewar attracted considerable anaiéntion over his handling of the
original inquiries. Included in the reporting wasstbrical Judicial and Police Complaints
Authority comment which had been critical of Mr Dewand his judgement at the time. A
fresh police investigation and Commission of Inguwere announced and it quickly
became clear to Mr Dewar that he would have to gomsiderable input into these in order
to account for himself and answer accusationsttigoriginal inquiry had not been full and
fair.

[3] After the story broke, he and Mr Jackson agreetitbahould take special leave on full pay
until the Commission of Inquiry had completed iterivand made a decision. This would
have benefits for both parties. Mr Dewar would hawee to prepare material for the
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Commission of Inquiry and St John would be abldistance itself from negative publicity
arising out of Mr Dewar’s association with it.

[4] There are no issues in relation to the leave. & ta&en by agreement and Mr Dewar has
subsequently returned to work. However employmemblems have arisen over the
following related matters:

i. what Mr Dewar says was a flawed inquiry by St Jdhidland into the
whereabouts of his own employment records;

ii. restrictions placed on Mr Dewar’s return to worklret end of his leave;

li. the respondent’s alleged failure to address Mr D&meoncerns over all
these matters, and

iv. awarning letter issued to Mr Dewar shortly befoeereturned to work.

[5] In relation to these issues Mr Dewar claims bresocbk contract and/or grievances of
unjustified action to his disadvantage. The issioesme to determine are whether the
employer’s action was justified and if not whetlievas to Mr Dewar’s disadvantage.

[6] | am mindful of the fact that there is an on-goarmgployment relationship in this case and
of the need for a prompt determination. For thessans, despite receiving statements of
problem which ran to well over 100 pages and a lege body of documentary evidence, |
have kept what follows very brief. | also note tNatDewar lodged two separate grievance
applications (AEA 1063/04 and AEA 116/05.) Thisatatination disposes of both.

(i) First alleged unjustified action to Mr Dewar’s disadvantage: inquiry into
missing documents.

[7] Shortly before Mr Dewar’s leave began a problensarvhen Mr Jackson was unable to
locate either recruitment information relating tor ewar or any written employment
agreement for him. Mr Dewar said that no writteneagnent could be found because none
had ever been executed. Mr Jackson disagreedohnghhhe recollected sitting down with
Mr Dewar to work on such a document.

[8] Concerned that important records appeared to hame glissing at such a sensitive time,
Mr Jackson launched an internal investigation yoand establish what had happened to
them. Because responsibility for maintaining empient records (including his own) rested
ultimately with the Human Resources Manager, Mr Bewas advised that the outcome of
that investigation could affect his employment.

[9] Mr Jackson and Mr Dodds, between them, then maaelses of the respondent’s records
and directed inquiries to the payroll clerk anda#fs of the respondent who might have had
knowledge of the whereabouts of any records. Iretite Mr Jackson decided that it was not
possible to establish whether a written agreemadtdver been entered into or what had
happened to it (if it did exist) or to other re¢nuent records. Mr Dewar was advised that the
results of the investigation were inconclusive #rat no further action would be taken. This
ended the investigation as far as St John Midlaad woncerned. There was no adverse
finding against Mr Dewar and so no question of saryction upon him.
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[10] However Mr Dewar says that this outcome is nosgattory as he has not been cleared
of any wrongdoing associated with his employmenbrés. He says that if a full and fair
investigation had been carried out a result favideréo him would have resulted. This has
led to his first allegation of unjustified actiom lhis disadvantage.

[11]  Although there is doubt that there was any employnagreement to find, | have been
satisfied that there can be no doubt that mateglating to Mr Dewar’s recruitment was on
file before it mysteriously disappeared. Given #éx¢éensive media coverage of Mr Dewar
and his background Mr Jackson was rightly and sslyoconcerned about these confidential
documents going missing. For this reason an ingaiky what had happened was justified.
It was also incumbent on St John Midland to ackeolge the possibility that (as Human
Resources Manager) Mr Dewar could be held accoletabany systems failure that might
be uncovered in the course of the inquiry.

[12] | therefore conclude that there was no unjustiietion in relation to the launching of
the inquiry or the advice to Mr Dewar that his eayphent could be affected by what came
out of it. This leaves only the question of whettiex inquiry was full and fair. Mr Dewar
says it was not because he says if it had beewnutdvhave been established conclusively
that there had never been a written agreement lzatdhe had nothing to do with other
documents going missing.

[13] Mr Dewar told me that he was not given a writteneagnent when he joined St John
Midland in April 2001. Mr Jackson accepts this. Hwer he says that subsequently (in
2003) efforts were made to tidy up employment agesdgs for all staff and he had believed
that Mr Dewar was included in this process. He dag/dried in good faith to establish
whether this was the case but was not able to stusth light on the issues and so in the end
he gave Mr Dewar the benefit of the doubt.

[14] | asked Mr Dewar what other relevant informatiorgimihave come out of a full and
fair inquiry. He told me that Mr Williamson, an @€ holder of the respondent could have
told Mr Jackson that Mr Dewar did not have a wnitt®ntract. Mr Williamson came to the
investigation meeting and confirmed that Mr Dewad ltomplained to him that he had not
received a written employment agreement.

[15] While Mr Jackson was investigating the missing doents Mr Dewar had suggested to
him that certain individuals might have some reféyaowledge to pass on. (These people
were spoken to and confirmed that soon after thpl@egment began they had heard Mr
Dewar complain that he had no written agreement. iliamson’s name was not one of
them. In his evidence to me Mr Williamson acknowjled that he had never spoken to Mr
Jackson about Mr Dewar’s contract. | am satisflet Mr Jackson had no way of knowing
that Mr Williamson knew anything at all about Mr\&r’s agreement.

[16] In any event, it emerged during my questioning af Williamson that Mr Dewar
probably made his complaints to Mr Williamson faigarly in his employment. This is
consistent with (undisputed) approaches Mr Dewataria other office holders on the same
subject at that time. Since this was in a periadrgp the tidying up of contracts in 2003 it
does not take matters any further.

[17] Mr Dewar was not able to point to any other infotiora that Mr Jackson should have
had regard to when investigating the employmentras: | am satisfied that there was
nothing more Mr Jackson should have considered.
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[18] Mr Dewar has not made out a personal grievancel@tion to the respondent’s inquiry
into the missing documents.

(i) Second alleged unjustified action to Mr Dewars disadvantage: restrictions
placed on return to work.

[19] As things turned out, the Commission sat for nireths before criminal charges were
laid against some of the individuals who were bemgstigated. At that point it adjourned
for an unspecified period. Clearly Mr Dewar couldt memain on paid special leave
indefinitely. In fact Mr Jackson had already cotgdcMr Dewar in early September to
suggest that they start thinking about how and wiemight return to work. Unfortunately
in late October Mr Jackson fell ill and took sickaVve. For this reason, on 22 October,
responsibility for liaising with Mr Dewar over hreturn was passed to Jaimes Wood and
Tom Dodd.

[20] Mr Dewar believed that once the Commission adjadirhe should go back to work
straight away. It is not in dispute that his padve was not disciplinary in nature and was
taken by agreement. Mr Dewar says that in suchuistances the employer was not
entitled to impose conditions of any sort on hisime and he should have been able to return
immediately.

[21] The respondent says that it did not want Mr Dewareturn to the workplace directly
upon the announcement of the adjournment of ther@iesion (Friday 22 October) because
it wanted to ensure an orderly hand over from theke had been responsible for the
Human Resources portfolio during his absence. 8paity, St John Midland wanted to
wait until the Commission had issued its decisi@garding the adjournment before
confirming Mr Dewar’s return and announcing it tafg It then wished to execute a written
employment agreement for Mr Dewar and to prepastwan to work plan.

[22] Negotiations over the written employment agreentextt already been going on and
both parties had signed it by Tuesday 26 Octobeer @he next three weeks Mr Wood and
Mr Dodd put together a return to work plan andsadf conditions under which Mr Dewar
was to work when he came back. (Later Mr Jacksgmesi off on the plan.) These
conditions amounted to restrictions on the dutiedDdwar was to perform. Mr Dewar was
consulted about the programme for his return amdesohanges were made to it to reflect
his input. He remained unhappy with it howeverjexéhg that no restrictions were justified
at all.

[23] Mr Dodds and Mr Wood believed restrictions wereassary because some sections of
the respondent’s staff had (directly or throughirthmion delegate) expressed a loss of
confidence in Mr Dewar in his role as Human Resesitdanager. Mr Wood, Mr Dodd and
Mr Jackson were at pains to tell me that they ditighare this loss of confidence because
most of the material reported in the local papeas wompletely unsubstantiated. However,
Judicial and Police Complaints Authority commentickhwas critical of Mr Dewar was
also in the public domain, and they acknowledgeat this had caused concern amongst
women staff in particular. In the circumstancegytidid not feel that these staff should be
forced to accept Mr Dewar’s involvement in sengitemployment situations. They told me
that they saw any restrictions as temporary measumél things settled down, staff fears
were reassured and Mr Dewar could be eased bazla ifull range of duties.
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[24] Mr Dewar was aware of at least some of the feapessed by staff. In particular he
knew of the union’s concerns (expressed in a l&btdir Jackson in February 2004.) He did
not however accept the validity of these concerns.

[25] Inits final form, the return to work plan requiretihim the following:

to undertake an induction/briefing process immedjatipon his return to work;

not to investigate complaints (particularly thosgalving sexual harassment and/or
bullying) unless directed to do so;

to be sensitive to the apprehensions that oth#rstey have;

not to perform in the role of Acting Chief Execwuivfficer in the event of Mr
Jackson'’s absence (as he had done previously pursutne terms of his employment
agreement.)

[26] Mr Dewar finally did return to work on 18 Novembetis return has gone smoothly but
he continues to challenge the need for restrictmmshe work he was to perform and says
the restrictions amount to a disadvantage to him.

[27] As Human Resources Manager Mr Dewar was in a uragdesensitive role within the
organisation. Rightly or wrongly, as a result ofatve publicity about him in the news
media, some staff no longer trusted Mr Dewar andated to him exercising the full range
of duties of a human resources manager. Recognissgesponsibilities to all staff, Mr
Wood endeavoured to balance Mr Dewar’s rights aeeda with those of other staff in a
managed process. | am satisfied that it was notr@asonable but essential for him to do so.
In my view both the restrictions imposed on Mr Déwavork and the delay in his return
were reasonable and justified.

[28] For completeness | note that there was no subgtadisadvantage to Mr Dewar in the
restriction on his duties. His salary remained ahtéae was not required to pick up any
duties at a lower level and he continued to be abigerform the broad sweep of strategic
Human Resources functions. The respondent’s acaoaseither unjustified nor do they
constitute a disadvantage to Mr Dewar. Mr Dewarsdoet have a personal grievance in
relation to this issue.

(i) third alleged unjustified action to Mr Dewar’ s disadvantage: failure to
address concerns

[29] Mr Dewar put all his concerns regarding the abowtens to his employer in a letter
dated 30 October 2004. On 1 November Mr Dewar vecka response from Mr Wood. Mr
Wood considers that this letter addressed Mr Desvaoncerns adequately. Mr Dewar

disagrees.

[30] I have considered these items of correspondenseaptwmber of other related items in
a very substantial body of documentary evidencaml satisfied that the respondent did
listen to Mr Dewar’s concerns, consult with him atwhtinued to attempt to develop a
return to work programme which would meet his nessigell as the needs of others. At the
end of the day, Mr Wood did not consider himselieaio agree to everything Mr Dewar

wanted.
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[31] | have already stated that the managed return ik \focluding the delay and the
restrictions on duties) was justified. The respanidid not need to do anything further to
address Mr Dewar’s concerns. He has no persorelagce in relation to this issue either.

(iv) Fourth alleged unjustified action to Mr Dewar’s disadvantage: warning
letter.

[32] In the interval before he recommenced his dutiesDdwar entered the workplace in
what he describes as a brief visit and in whato8hMidland says was direct disobedience
of an instruction to stay away. Mr Wood was of thew that until the return to work
programme had been sorted out it was not helpfuMioDewar to be spending time at the
office or talking to staff.

[33] Mr Dewar received a warning in relation to this. lesputes receiving a clear
instruction to stay away and says that the warmvag not legitimate because he had not
been suspended and the respondent had no justifidat telling him he could not go on
the worksite.

[34] | am satisfied that in the period after 26 OctdllerDewar was instructed to stay away
from the workplace pending his formal return. Thvdence of this is unequivocal and |
have to say that Mr Dewar is ‘splitting hairs’ inggesting that he was not told so very
clearly. | am also satisfied that, given the conseexpressed by other staff and the
respondent’s very proper wish to conduct a managéatn to work for Mr Dewar, Mr
Jackson was justified in telling him to stay awayhe interim. It follows that the warning
letter of 11 November 2004 was justified. The wagnietter was a disadvantage to Mr
Dewar but because it was justified, there can beguestion of there being a personal
grievance over this issue.

Summary

[35] Mr Dewar and his employer were in a difficult stioa during 2004. | am satisfied that
in all the circumstances St John Midland did whatbuld to support and assist Mr Dewarr,
not least by providing him with nine months on fpdy including use of the respondent’s
vehicle. Mr Dewar has experienced a great dealress but this arose out of the wider
situation he found himself in rather than anythngemployer did.

[36] | can do nothing more to help Mr Dewar with his émyment relationship problem.
Costs
[37] | leave it to the parties to discuss this mattawken themselves but if it cannot be

resolved and they wish me to determine it they radstse me of this within 28 days of this
determination.

Y S Oldfield
Member of Employment Relations Authority



