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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant Lumbercorp NZ Ltd has requestedetermination from the Authority to
resolve an employment relationship problem thataresen over the amount of pay an employee of
the company ought to have received when he toatiadeave.

[2] The employer and the employee’s union, the sadpnt NZ Engineering, Printing &
Manufacturing Union Inc., have agreed that the At will arrive at a determination by
considering the material to be found in the form@tement each party lodged and also in the
written submissions they later supplied to me.

[3] Although no attempt has been made by the patteresolve this dispute with the help of
mediation, | am satisfied that because of the pabfithe problem mediation would not contribute
constructively in this regard and that it is appraie for a determination to be given.

[4] Under the applicable collective employment agnent Lumbercorp has with the union,
timberworkers covered by it are entitled to take filays special leave each year when they or their
partners or their children become ill.

[5] The employee that this dispute is about, Mr Wiek Donaldson, took a total of nine days
special leave on pay. These were spread ovesusdates from September 2002 until February
2004. Mr Donaldson’s employer contends that he w@rectly paid for each day an amount
equivalent to his ordinary time rate for a periddBdours. His union however contends that Mr
Donaldson was entitled to be paid his ordinary tnate for 9.6 hours on any day of special leave
taken by him, this number being the average ©tlaily hours.



[6] The provisions of the collective agreement @b assist in resolving this difference of view,
as they are silent about the number of hours tteeafapay is to be applied to for a day of special
leave.

Section 30A of the Holidays Act 1981

[7] The applicable holidays legislation was the idays Act 1981 (replaced from April 2004 by
the Holidays Act 2003), which included the follogiprovision;

30A. Entitlement to special leave —

(4) The worker’'s employer shall ......... pay to the wiofr each day on which the
worker takes special leave under this section awwar equivalent to the pay at the
ordinary time rate of pay for the normal numberhafurs that that worker normally
works on that day.

(My underlining)

[8] There is no dispute that the rate of pay Mr Bldson received for his days of special leave
was correct. That rate was, as s.30A(4) provittesprdinary time rate. The question is, for how
many hours should he have been paid at that rat€ffe answer given by s.30A(4) is, the normal
number that he normally worked on those days.

Case law

[9] In support of its position the employer rel@s two decisions in particular from the Court of
Appeal; Ports of Auckland Ltd v NZ Waterfront Workers Unioe., [1986] 3 NZLR 268, and
Greenlea Premier Meats Ltd v Hof2003] 1 NZLR 761. The two cases are about s.7he
Holidays Act 1981, which provided for public holida These, where they fell on days that would
otherwise be working days, were to be allowed t@miployees as “holidays, on pay”. The Court
held in Ports of Aucklandthat calculating notionally what would have beeateived if the
employee had worked on the holiday, was not theecbmway for the provisions to be applied.
Obviously the Court’s observations that the inqusrypot about what the employee would receive if
he or she worked on the particular holiday butisw what would be paid for an ordinary working
day, are expressly made in the context of s.7Arexc.30A of the 1981 Act.

[10] In Greenleathe Court held that a calculation by referencehtodverage wages received was
not the correct approach under ss.7A and 25(T)eoHolidays Act 1981. It held that averaging
(the exercise of applying an average) producedviges for a “fictional” working day rather than
an actual working day and therefore was not whatitt intended.

[11] 1 do not consider that these two decisionsdarectly on point, as they deal not with s.30A but
with other provisions of the 1981 Act which arefeliéntly worded. As the instant case is
concerned with public holidays, s.30A is the retevarovision to be applied. It expressly regsiire
the employee to be paid at the ordinary time rateay for the normal number of hours that he or
she normally works on the day or days taken asleake. What would those hours have been for
Mr Donaldson? | cannot agree with the empldigat 8 was the number of hours for which he
was to be paid, as he nearly always, or “normalydrked for longer than that. On average,
based on his hours between January and Decemb@y l2®@orked 9.6 hours daily.
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[12] The union contends that 9.6 was the normallbemof hours that Mr Donaldson worked on

the days on which he took special leave and treetare 9.6 is the number for which he should
have been paid. While | agree that the normalbmamoef hours was more than 8, | cannot agree
that it was 9.6, as that number is an arithmeteraye which it is possible he did not ever actually
work on any day.

[13] It seems that Mr Donaldsons hours varied fiebay to day and that there can be no certainty
as to what the normal number of hours he normatiyked was on any of the days taken as sick
leave. Without normality in his hours, it beconwifficult to apply s.30A to Mr Donaldsons
employment.

Determination

[14] | find that Lumbercorp has not applied s.30Ate Holidays Act 1981 correctly to Mr
Donaldson. He has been incorrectly paid wheneeetobk special leave on a day on which the
normal number of hours he normally worked was ntba@ 8. It seems probable that this was the
case on most if not all of the nine days he toolf one of the special days of leave was, say, a
Monday then Lumbercorp should now pay Mr Donald$émnthe same hours of work he had
worked on other Mondays during his employment, iaésg there is to be found some pattern or
normality in his hours when looked at on a dayh&f week basis, Mondays, Tuesdays etc. As |
have only a fortnightly breakdown of the hours,réhis not enough detail for that exercise to be
done by the Authority.

[15] An alternative way of calculating arrears webube by resorting to equity and good
conscience. In the absence of any better waiofgf the number of hours (being more than 8),
adopting the average of 9.6 for each day may bsidered to be fair to both Lumbercorp and Mr
Donaldson.

[16] The parties may ask for further directionsniréthe Authority if there are any difficulties in
implementing this determination.

[17] The employer and union are to bear their oosts.

A Dumbleton
Member of Employment Relations Authority



