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DETERMINATION

DETERMINATION OF THE AUTHORITY

The Facts

1. The set of agreed facts below clearly sets outlitipute between the parties (referred
to as the union and Ngai Tahu) for determination.

“THE PARTIES

1. The applicant party to this employment relationshipblem is a trade union in terms
of part 4 Employment Relations Act 2000.

2. The respondents own and operate a fish processamg im Wellington.
THE COLLECTIVE EMPLOYMENT AGREEMENT

3. On 2 June 2004 a collective employment agreemestewacuted between the parties —
the “Ngai Tahu Seafood Products Limited WellingtBegion Processing Plants
Collective Employment Agreement” (14 April 20040-Sptember 2006) (“the CEA”).

SCOPE OF THE EMPLOYMENT RELATIONSHIP PROBLEM

4.  The union represents 27 employees employed byrsheespondent at the Wellington
site, 22 employees employed by the first resporatehe Petone site, and 2 employees
employed by the second respondent.
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However, this employment relationship problem onobncerns those employees
employed at the Petone site who worked during @@ hoki season.

The respondent accepts that other than for the ttwaof the hoki season, all
employees are entitled to be (and are) paid overtiates for all work performed either

(@) outside of the hours of 3am to 6pm between Mondaay, or
(b) outside the hours of 3am to midday on Saturday; or
(c) any hours worked on a Sunday.

The duration of the hoki season was from the wading 27 July 2004 until the week
ending 14 September 2004.

HOURS WORKED BY EMPLOYEES & QUANTUM OF CLAIM

6.

8.

Between the week ending 27 July 2004 and the wekkgel4 September 2004, at the
respondent’s request, the employees worked out$ithe hours of 3.00am-6.00pm.

The applicant claims that the respondent was reglito pay these hours at the
overtime rate of T1%, which for each person hasnbgeantified and set out in
Document “J".

The respondent denies any liability to pay overtasaet out in that document.”

In issue are the following clauses of the CollexthAgreement:

‘4.

HOURS OF WORK

(@) The ordinary hours of work shall not exceed 40 week and shall be worked
between the hours of 3.00am and 6.00pm on theagx df the week, Monday to
Friday and Saturday 3.00am to 12.00 noon.

(b) Notwithstanding any other provision in this claussurs of work may be varied
for such occasions that may arise where there ieed to change hours/days to
process product. Any such change would be by rhatyr@ement between the
worker and the employer.

SHIFT WORK

Shifts, where required due to seasonal or peakoperequirements (eg hoki season)
shall be worked as required by the employer. Tdrenal split shift hours will be:

1. 3.00am to 2.00pm
2. 3.00pm to 2.00am

If it is required by operational requirements thdssurs may be varied on terms that
will be agreed between the employer and employaesecned.

OVERTIME
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a. (i) Alltime worked in excess of the ordinaryutsprescribed in clause 4a of
this CEA shall be considered overtime and shalbéid for at the rate of time and
one quarter until the 1st of August 2005 when tite will increase to time and
one half.”

The negotiations resulting in the CEA took plackofeing the purchase of what was
previously the business of Cook Strait Fisherie®Nggi Tahu in 2003. It was the first
collective employment agreement for fish processmgkers in the Wellington
region. The only relevant background factors ® ltlargaining were that both parties
wanted to reduce long and anti-social hours presljoworked by the workers and that
Ngai Tahu required shifts at certain times of tlkearyto process product such as hoki

in a cost-effective way.

TheLaw

4.

It is important in this case to note that the Auityocannot consider the accounts of
parties or their negotiators as to what they nowtkay intended to mean by relevant
clauses in their employment agreement. Thus whikve sympathy for Ngai Tahu'’s
view that it made it clear to the union that owediwould not be payable for shifts, |

can not take that disputed subjective view intcaot.

For the principles in determining such dispute®ly on ASTE Te Hau Takitini O
Aotearoa Inc v. Hampton, Chief Executive of the BaPlenty Polytechni¢2002] 1
ERNZ 491. In that case it was stated at para.20:

“The Court is required to adopt an objective appecbao interpretation and this has always
been so. What matters is not what the partiestisay actually intended the words to mean,
but what a reasonable person in the field, knowatighe background, would take them to
mean. So evidence is not admissible of what omty paought the words meant or of
preliminary negotiations or earlier drafts. Thatbecause if such evidence was admissible, it
would often, perhaps inevitably, be concluded thatparties disagreed. Second, the whole
point is that a final written agreement supersedes negotiations; positions may have
changed in the course of negotiations and the fd@wument is the agreed version which
might involve a compromise of the respective psirigsitions. Third, there is a sense in
which an agreement takes on a life of its own,|didb be used and relied on by third persons
who are not privy to the negotiations ...”

The Court went on to hold at para.24 that:

“ ... if the words are clear and can only have onesgble meaning, that should generally
determine the matter. The Court will need to bey weire of what business common sense
requires before so interpreting a contract if tltktes not accord with the clear words ... It is
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necessary to be careful not to treat as the comiadepcrpose of the agreement what seems
to the Court to be the decent thing to do. Itasthe Court’s task to re-write an agreement.”

Otherwise the logical extension of admitting evickemot necessary to interpret the
agreement would be to conclude that the partiesnwddn fact agreed and that is
clearly not the case here. There is a writtenegsat in place. It is simply a matter
of interpreting what the parties have meant by #ggeement. In the sense that there
is still disagreement between the parties theylvalbable to address the matter again in
negotiations for a new collective employment agrelginonce the current one expires
on 30 September 2006.

Deter mination

8.

10.

This agreement is clear on its face, | find. Thers of work clause 4(a) sets out the
ordinary hours of work. They are not to exceeda#d shall be worked between
certain hours over six days of the week. Ordinaoyrs of work in this clause can

only be varied by agreement.

Clause 5 - relating to shift work, however, allotve employer to require shifts during
the hoki season. Normally these will be by waytwb split shifts, with one shift

between 3.00am and 2.00pm and the other shift leet8e00pm and 2.00am. These
hours may also be varied, but only if required Iperational requirements and by

agreement.

Neither clause sets out what workers are to befpaithese hours. Wage rates are set
out in clause 6. Clause 9 deals with overtime ifipally. It states that all time
worked in excess of the ordinary hours prescrilmedlause 4(a) shall be considered
overtime. It is clear that the words “in exces®an outside of, particularly as clause
4(a) sets two constraints on the ordinary houreraik, one being 40 hours, with the
other being the span of hours set out thereaft€hat neither constraint can be
breached before overtime is payable is clear froenwording of clause 9 where it
provides for time worked in excess of the ordinaours prescribed in clause 4a being

“considered” overtime, rather than comprising owveet
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12.

13.

14.

15.

16.

5
Clause 9a(i) contains the words “prescribed in s#ad(a)”. To take the meaning
sought by Ngai Tahu that clause 5 operates sepatatelause 9 would be to give the

words “prescribed in clause 4(a)” in clause 9 namnmeg.

| therefore conclude, on the clear, plain meanihthe words that 40 hours of work

and the span of hours of work contained in claysg ust both be assessed in all
cases to determine whether hours worked by woikerén fact deemed to be and thus
paid as overtime. As the workers have not agreeshy changed hours of work under

clause 4(b) or 5, the union’s claim must succeéad)d.

| note that to determine otherwise would be to fihdt Ngai Tahu has the power
(which I am sure it would never actually utilisedirohg the hoki season to make
workers work not only more than 40 hours, but algdo 11 hours per day over 7 days

of the week, without overtime.

That does not mean that clause 5 is of no effecaibse it allows Ngai Tahu to require
the workers to work split shifts of 11 hours oveltays of the week, when otherwise it
could only require 40 hours over 6 days of the waell over a narrower span of
hours. In this sense it is noteworthy that therend requirement in the CEA for
workers to work overtime. Thus the backgroundesetihow additional processing

demands during the hoki season can be met hasabeeessed.

| therefore reject Ngai Tahu’s claim that the efffeicclause 5 is to set up a completely
separate payment arrangement, particularly as lthese does not say so. While |
accept the thrust a@arter Holt Harvey Ltd v. Parkes & Ofsinreported, Goddard C J,
23 July 2004, WC11/04) that overtime is overtimel ahift work is shift work, that
case is clearly distinguishable from this one. pamticular the shift clause iRarkes
clearly sets out when overtime will be paid forfshwvorkers and has a sub-clause
which clearly overrides the ordinary time and oweet provisions in the rest of the
agreement. Thus, unlike iRarkes,here clause 5 makes no attempt to change the
ordinary hours of work. Furthermore, Rarkesthe shift allowance was expressed as

being in addition to the ordinary rate of pay, whis not an issue here.

Therefore | declare that the Collective Employm&gteement requires Ngai Tahu to

pay overtime rates for work outside of the ordinloyrs of work referred to at clause
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4(a) of the Agreement when shifts are worked dutimg hoki season. Leave is
reserved for the parties to revert to the Authairityhe unlikely event that agreement

can not be reached over the sums owing to the warke
Costs

17. Costs are reserved.

G JWood
Member of Employment Relations Authority



