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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] During negotiations for a new collective employmagreement, Dr Lesley McTurk wrote
directly to Council employees saying:

CCC management would like reiterate that no em@syemuneration will be reduced as a
result of the negotiations or settlement of a ngneament.

Dr McTurk is the Council’s chief executive. A n@allective agreement was eventually settled that
included changes to the working hours' provisiomdr Neville Steans is a long serving Council

employee who is bound by the collective agreeméltie application of the new working hours'

provisions initially gave him an increase in remati®n but then his remuneration was reduced.
Part of the current problem is about the correterpretation, application or operation of the

working hours' provisions for Mr Steans and sevetlaérs in the same position.

[2] Mr Peter Dow is employed by the Council as anowunity secretary servicing an elected
Community Board. Each Community Board sets its aweeting and times and community
secretaries must be in attendance for these meetingearly 2006, Mr Dow was required to service

a different Community Board which has resulted ome change to his hours of work. Mr Dow
says that the hours of work provisions of the atile agreement mean that there can be no change
to his hours of work without his consent. That tgoa problem that must be resolved by
determining the proper interpretation, applicaborperation of the collective agreement.

[3] At the investigation meeting, | was advised thar¢his some urgency about the resolution of
these disputes because the parties are shortlynter énto negotiations for a new collective
agreement. In order to complete this determinatiathin the time available given other
commitments, | will refer to as little of the magdprovided as possible.



Mr Steans’ original hours of work

[4] Mr Steans is currently a contracts inspector. ldd been a maintenance foreman. His
standard hours of work have always been 40 per vemek his salary has always been set by
reference to the Council’s salary scales plus @araex%2 hours per week paid at ordinary time rates.
The extra was paid because the salary was setolandll officers who worked only 37 %2 hours per
week as their standard hours. The arrangementslifdteans and others were recognised in the
collective agreement. For example, the agreemgplicable between 1 January 2003 and 30 June
2004 provided:

B2.2 8 hours per day permitted under certain circatances

Notwithstanding the foregoing, employees normadiguired to supervise the work of, or
normally required to work closely with other Counemployees, or contractors workers
whose normal hours of work are 8 hours per day bwyequired to work an 8 hour day and
shall receive an additional half an hour pay eaely do worked at ordinary time rates.

[5] | have used the word standard to describe the heqgrgred to be worked by Mr Steans for

his salary. Clause B 2.2 refers to them as nohmoals of work. They might also be called his

ordinary hours of work because they did not atteant overtime payment. The 2003 agreement
provided that wherever possible the ordinary hautsnormally be worked between 6 am and 7

pm between Monday and Friday each week. Custouhaty hours, that is the commencing and

finishing times, were set by the team leader whadtalter the customary hours by consultation if
within Monday to Friday 6 am and 7 pm but only lgyeement if outside those hours.

[6] The new collective agreement applies between 120 and 30 June 2006. It resulted from
an offer made before the date of Dr McTurk's comrmoation referred to above. Mr Steans
continued with his standard 8 hour days until Ddeen?005 when the Council reduced his hours
of work from 40 to 37 ¥z in accordance (in its viemijh the... latest Southern Local Government
Officers Union collective agreement settlement..The letter advising Mr Steans of this change
also statedyour salary will be unchanged and you will continieereceive the same fortnightly
salary as you do nowMr Steans’ pay advice for the period ending 2&da2005 showsSalary
Automatic...units 80 ... amount $1,914.40is pay advice for the period ending 23 Marcl®&0
showsSalary Automatic... units 75 ... amount $1,839.TShould also note that Mr Steans was
paid time and a half for the difference betweert/8fhours and 40 hours per week between 1 July
2005 and December 2005 when his hours of work vwesteced.

[7] The 2005 collective agreement provides:

6. ORDINARY WORKING HOURS

7.5 Hours per Day, 5F Days per Week

The ordinary hours of work for full time employed®all be 7.5 consecutive hours
(excluding the meal break) per day to be worke& aonsecutive days each week.

Changes to Daily Hours

In the event that the employee, manager or teameleaeeks to change the normal
hours of work the employer will be consulted andividual needs considered. The
employee will be given 4 weeks notice in writinghefdesired time to make the change.
No change will be made without the employee’s agezg.

8. OVERTIME
Where the employee works in excess of the ordimauys of work the employee will be
paid at overtime rates of time and a half exceptpablic holidays when the overtime
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hours worked shall be paid at double the employestinary hourly rate. The
following provisions will apply:

* The employee will be paid overtime rates whereethployee works in excess
of ordinary hours 7.5 hours a day or 37 ¥z hoursrdveays.

* The employee may accumulate these hours insteegtef/ing payment and
take the time as time in lieu to be managed aneéedjbetween the employee
and the team leader or manager. Where agreemenhatabe reached,
payment shall be made at overtime rates.

« All overtime must be authorised in advance by ¢laentleader or manager.

[8] The argument for the Council is as follows. Agreeinis required for a change to normal
hours of work. Normal hours of work are the dagd éimes that employee works their ordinary
hours of work which are 7 ¥z hours per day for &tiole employee. Mr Steans’ extra 2 ¥2 hours
per week are classified under the 2005 agreementeaime. Overtime can never bermal hours

of workso agreement is not required for the change t&tdans’ hours of work. All that happened
was the implementation of the 7 %2 hour working fitayMr Steans.

[9] The proper approach to interpretation of collectweployment agreements is summarised in
ASTE v Chief Executive of Bay of Plenty Polytecf2002] 1 ERNZ 491. Agreements should be
interpreted with reference to their factual mairigluding matters such as the background to the
transaction. One must look first at the words ubgdthe parties, then at the surrounding
circumstances to make sure that the meaning iss@oand that nothing in the circumstances
requires modification of that most natural meaninyhat is required is an objective approach to
interpretation of the final agreement. Evidencaas admissible of what a party thought the words
meant or of preliminary negotiations or earlierftira The interpretation of an agreement should not
be narrowly literal but should be in accord withsimess common sense. The interpretation should
fulfil the purpose of the agreement even if thdtadrg is inept. However, if the words are cleadan
can have only one possible meaning, that shouldrgéy determine the matter.

[10] It must be said that the 2005 collective agreemesiilted in significant amendment to the
disputed provisions so it is not possible to brilogward settled meanings from the earlier
agreement and apply them to the new arrangemernike opening part of clause 6 setting the
ordinary hours of work for fulltime employees ab her day is clear and allows no exception.
There are other clauses under which alternativikiwgrarrangements may be made but they are not
relevant for present purposes. To be consistethit thhe opening part of clause 6, the clause under
the headingChanges to Daily Hoursnust not refer to the duration of ordinary hounsddulltime
employee. This clause cannot refer to overtime ihahabitually worked either. |If it did, an
employee could then refuse to accept a reducti@ventime hours even when there was no work to
be done. It follows that this clause must refelydao when the employee actually performs their
ordinary hours of work. This is the natural megnaf the words in context. The use of the word
normalin this clause refers back to the use of the wamanallyin the preceding clause (not cited
above) which deals with the span of hours and daysg which ordinary hours of work must be
performedwherever possible Mr Steans cannot rely on the clause 6 requirérf@nagreement
before any change to when he works his ordinarydhset at 7.5 per day under the 2005 agreement.

[11] Whether overtime must be provided or worked is @enaf contract between the employer
and the employee: s&orthland Cooperative Dairy Company Ltd v The Nlamid Dairy Workers'
Union Inc [1995] 2 ERNZ 201. | accept that there may beirdarence available from the
requirement for prior authorisation of overtimetthize Council can choose to offer or withdraw
overtime depending on its needs. However, it maythat in individual cases there is specific
agreement that the Council will provide and tha émployee will work regular overtime. It was
not suggested that this was so for Mr Steans. r@fdt is that the Council need not have Mr Steans
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work 40 hours per week as the 2005 collective ages¢ overrides his earlier individual
arrangement to work 40 ordinary hours.

[12] That is not the end of the matter. Not only did @ouncil reduce Mr Steans’ hours of work
from 40 to 37% per week, but it also reduced hmsueeration. That is exactly what Dr McTurk
promised would not happen. It is also contraryh® statement in the letter advising Mr Steans
about the implementation of the new ordinary haefrsvork. Dr McTurk’s promise was made
during bargaining for the 2005 collective agreemand the promise in the letter relates to the
implementation of the 2005 agreement while it i¢arce. Accordingly, the statutory duty of good
faith applies. It falls well short of good faith inake promises such as these and not keep them.

[13] The route to a remedy for the problem is not elytickear and was not fully argued during the
investigation meeting. It may be that there iatoppel preventing the Council from reducing Mr
Steans’ salary. Alternatively, the Authority mag émpowered to order compliance with the duty
of good faith as it should apply to Mr Steans. dfadg Mr Steans is entitled to a remedy such as
damages pursuant to the enactments or rules ofdéesred to in section 162 of the Employment
Relations Act 2000. | will reserve the point farrther investigation if necessary. However, the
parties should endeavour to sort out the problera way that is fair in light of the unequivocal
promises referred to above.

Peter Dow’s situation

[14] The factual background to Mr Dow’s problem is quli#ferent. In 1989 he was offered and
accepted a position as committee secretary witignadministration unit situated at the Fendalton
Service Centre. The job description that accongzhiihe vacant positions explained that the
Council proposed to appoint secretaries to serwiagous committees of the Council and
Community Boards located at either specific offi¢8spositions) or the six service centres (6
positions). Under the headingptts of workit statednormal hours of work are between 8.30 am
and 5 pm Monday to Friday but there is a requiretierwork outside these hours as the exigencies
of the position demandThen and now community secretaries must attemaddomeetings because
they take minutes and generally service the neédbeoboard. Applicants were requested to
indicate preference of location but the Councikeresd the right to assign positions as necessary.
Mr Dow worked as a committee secretary for the B#nd/Waimairi Community Board located at
Fendalton Service Centre until he was allocatedexvice the Spreydon/Heathcote Community
Board in early 2006. Because of the different mgeimes of the latter board, Mr Dow has had to
work overtime on different days and for longer dima compared to when he serviced the
Fendalton/Waimairi board.

[15] In the statement of problem, it is said that claGisd the 2005 collective agreement means
that Mr Dow’s agreement was required to assign fiom the Fendalton/Waimairi board to any
other board because the different meeting scheaaesssarily meant that there would be a change
to Mr Dow’s normal hours of work. The statemenpabblem notes that there is a separate dispute
as to whether the community secretaries were apgabito serve a specific board or whether the
Council is entitled unilaterally to move them frame board to another. That dispute is not referred
to the Authority by the present statement of probkeo | will refrain from commenting on that
point.

[16] Mr Dow’s ordinary hours of work have always beebz7ours per day or 37 ¥ hours per
week. Requirements of the Fendalton/Waimairi baashnt that he usually worked beyond his
usual finishing time on one Tuesday of each moniie 2003 collective agreement provided at
Clause B 5.1 thawhen the usual duties of an employee require attecel at ... Community Board
meetings, the time spent shall not count as overtlmt time off in lieu will be granted to those
employees required to attend these meetings outisede ordinary working hours But that was
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subject to a right in certain circumstances, hesddvant, to convert time in lieu to payment. The
daily hours clause B 2.4, if applicable, requireshsultation with the employee if there was an
alteration to the customary hours of work withie ham to 7 pm Monday to Friday span of hours.
It is not necessary to consider clause B 2.4.2Usscé cannot apply to Mr Dow’s current problem
having been deleted from the 2005 collective agezgm

[17] A relevant part of the factual matrix is that Commby Boards set their own meetings, dates
and times. Throughout the period of Mr Dow’s seevio the Fendalton/Waimairi board, it has
always been possible for that board to change @stimg arrangements and Mr Dow accepted in
evidence that he would have been bound to accgptean schedule. As it happened, there was no
change by the Fendalton/Waimairi board. Howewvermiaking the 2005 collective agreement
neither the Council nor the Union sought to impasg fetter on the recognised right of each
Community Board. The phrasmrmal hours of worlkas part of clause érdinary working hours
must refer to the usual starting and finishing 8na@d days of the week that the employee works
ordinary time in accordance with their terms of égment. To find that the phrase means the
days or hours of work normally performed includimgertime would lead to the absurd result that
Mr Dow would have gained a power of veto over whies Fendalton/Waimairi board proposed to
meet.

[18] It follows that if the requirement for agreementaahange in daily hours is limited to a
change in when the ordinary hours of work are peréal, when and if overtime is worked must
depend on clause 8 and the requirements of anidudils position. It is an undisputed requirement
of Mr Dow’s position that he must work overtime @scessary to service a Community Board.
That point is clear from the 1989 position desaoipt It was not negated by a consultation process
initiated in August 2004 that resulted in some camity secretaries being relocated from one
service centre to another. Nor was it affectedlspbsequent transfer of community secretaries to
different boards.

[19] For the foregoing reasons Mr Dow’s agreement utierse 6 of the July 2005 collective
agreement was not required before the Council cobldye him to work overtime on a different
day or for different hours to service the Spreyétwathcote Board.

[20] Costs are reserved.

Philip Cheyne
Member of Employment Relations Authority



