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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] The Bakers & Pastrycooks Union (the Union), togethiéh 11 of its members has raised a
dispute over the application, operation and in&giron of the collective employment agreement
between the union and George Weston Foods Limigedip Top Bread Auckland (“Tip Top”).

The dispute arose when Tip Top changed the rosteoeking hours for its employees. The union
are seeking a direction from the Authority that pinevisions of the collective agreement does not
allow Tip Top Bread the right to make the changethé working hours and that the employer must

take into account the employees’ view of the change

[2] The 11 employees say they have been unjustifiabpddantaged by the change as it has
resulted in a loss of earnings. The employeesegking an order from the Authority that wages be
reinstated, compensation paid, and a penalty bieedpdpr each breach of the employment

agreement.

[3] In reply Tip Top says the need to change the restas driven by market needs in
accordance with the collective agreement and treatedrms of the collective agreement were

adhered to.



Mr Johnston

[4] At the time the events giving rise to this employtnelationship problem occurred, Mr

lan Johnston was the union delegate on site. Kinston provided a witness statement for the
Investigation Meeting but did not attend as he axserseas and was not due to return until after the
investigation date. Arrangements were made witivMGovern to have Mr Johnston appear at the
Authority at a later date in order for him to answaestions and to clarify evidence where there
were conflicts. In November 2005, Mr McGovern igdd the Authority that Mr Johnston would
not be providing evidence after all. Given thetcadictions contained in the evidence of the
applicant and of the respondent witnesses, andkinsion’s role in the initial discussions with the
company over the changes to the rosters and wéittolthis matter coming before the Authority, |
determined it was imperative for Mr Johnston teradtand answer questions. Numerous attempts
were then made by the Authority to compel Mr Jobngo attend and answer questions. Mr
Johnston has avoided all attempts to be servedanstimmons to attend an Investigation Meeting
consequently his witness statement has been giveveight by the Authority.

Collective Employment Agreement

[5] Clause 5 of the collective agreement sets out tbx@gions relating to hours of work. The
clause states:

The ordinary hours of work shall not exceed 40 Baarany five day period.

An employee’s normal days and hours of work willbeermined by a roster that is posted on a
regular basis._Where it is necessary to changentbk schedule to suit market conditions and/or
production requirements, the employer shall endaat® provide the employesith at least one
week’s notice, and more if practicable

The days off each week shall be consecutive utiiesamployer and the employee otherwise agree.

In the case of a major change to hours of work dh@iecessary because of a change in market
requirements or some uncontrollable event, the fiofiemployees can be changed in accordance
with the following procedures:

The employer shall first present the proposal fer thanged hours, together with all
necessary information and reasons, to the deledatediscussion.

After satisfactory discussions, the proposal wédllgyesented to a meeting of all employees for
their consideration.

After a minimum of one week has passed, a secoethgevill be held to enable all
employees to vote on whether the change of hoagréeable and note any difficulties that
may arise from the change.

In making its decision, the employer must takeaho®unt of the employees views.

Employees accept as a condition of this agreentiesit the employer may require any employee to
change their existing hours of wofkay emphasis]




[6] Clause 31 provides for consultation between thagsato the agreement. The clause

states:

Tip Top Bread Auckland and the employees bountibygreement acknowledge that their interests
are mutually dependent. The parties have commiitteshselves to promoting harmony and ensuring
that consultation and co-operation are the basrsrétationships between them.

[7] The stated objectives of consultation include thespbility of increasing the efficiency,

flexibility and competitiveness of the business.

Eventsgiving riseto thisdispute

[8] Staff employed at Tip Top regularly worked in exxe$the stated 40 hour week. From
evidence provided to the Authority | have conclutieat it was not uncommon for employees to

regularly work up to 11 hours overtime in any oreek

[9] Tip Top’s clients include the long haul operatotsoweceive and distribute Tip Top’s
product to supermarkets, suppliers and bakeriesurAber of complaints were received from
customers regarding incorrect packing details.ofsrwere being picked up which showed that the
documents provided by Tip Top itemising the prodaatied out of Auckland did not correspond

with the product actually being delivered.

[10] Mr Dean Martin, Operations Manager met with hispdgésh manager, Mr Max Guyatt, to
discuss the issues regarding the loading out asadisdues he had identified with the roster system.
Mr Martin and Mr Guyatt determined that the rostgstem had lead to staffing levels being
inefficient. It was agreed that a “pack to ordexster would overcome the inefficiencies and the

difficulties being experienced by suppliers anddrads.

[11] Mr Martin says that on 29 March 2005 he met withddhnston, discussed the changes
with him and provided him with documentation abth& changes. Mr Martin says the

documentation included a proposed roster and #sores for the changes to the roster system.

[12] It was common ground that a meeting of all dispatelff was held the next day on 1 April
2005 where Mr Matrtin outlined the suggested chamagase had discussed with Mr Johnston the
previous day. Mr Martin says he distributed comethe proposal (the one provided to Mr
Johnston the previous day) to the staff presettteateeting for their consideration. He advised

that a further meeting would be held a week laidisten to any concerns raised by the staff.



[13] A further meeting was held on 14 April 2005 to allthe employees to discuss with Mr
Martin, any concerns they had with the proposecigbs. At the meeting staff members outlined
their concerns about the reduction in overtime tliedsubsequent loss of income. It was common
ground that Mr Martin advised the staff that thenpany would consider making a one off payment
as compensation in respect of the lost overtin@lowing the meeting Mr Martin received a call
from Mr McGovern from the Union. Mr Martin outlidefor Mr McGovern the need for the change

and the two agreed to meet to discuss the proposal.

[14] A meeting was held on 19 April at 11am where emgésywere provided with an
opportunity to vote on the proposed changes. Teewxhelming response at the meeting was

employees opposition to the changes.

[15] On 20 April, Mr Martin and Mr McGovern met once ag#o discuss the concerns raised
about loss of take home pay. It was agreed antleating to postpone the implementation of the

changed rosters until 2 May 2005.

[16] On 21 April 2005 Mr Martin wrote to each of the appnts and advised them of their new
take home pay and confirmed that a one off paymwentd be made to them. Each letter also set
out the amount the employee would receive. Therketeminded all employees of the existence of
clause 5.5 and the recognition that the employer change existing hours of work. Employees
were advised that the start date for the new rosasr2 May 2005.

Deter mination

Dispute

[17] Tip Top says the reason for the change in the rogtas to meet the changed requirements
of the market as per the collective agreement. ¢l@w | have concluded that the reasons for the
change in the rosters arose as a direct resuteafi¢ed for Tip Top to make efficiencies in their
business operations and to rectify the errors beiade in the packing of orders. These measures
eguate to business efficacy and notdbdnhges in market requiremehtsThe market had always
required orders to be packed accurately, produsetiine freshest possible and for the product to be
delivered in a timely fashion. The initiationtbe changes came from the complaints received
from customers and a review of the rosters as @uptzsa change in what the market required from

Tip Top.
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[18] With regard to the process used, | am not satisfiatiTip Top met all the requirements set
out in the collective agreement. It was the unleingled evidence from the applicants that night
shift staff were not informed about the meetingd trerefore were not included in the initial
consultation meeting. | am satisfied that the angeting attended by the 11 applicants in this
matter was the final meeting with Mr McGovern, avitere a vote was taken as to whether the staff

would accept the change in the roster.

[19] Employment agreements must be read as a whole edmsidering whether there has been
compliance $ervice & Food Workers Union Inc v Vice Chancetibthe University of Otagf2003] 2 ERNZ 158.
Clause 5 of the agreement provides, as a condfitime agreement, that the employer may require
any employee to change their existing hours of wa&kause 31 also contemplates changes in the
business efficiency, flexibility and competitivesemnd identifies that as an objective for

consultation.

[20] In Communication & Energy Workers Union Inc v Teledd/mLtd[1993] 2 ERNZ 429,

the Court had this to say about consultation:

Consultation does not require agreement but mene tiere notification. Relevant to the present case
there must be sufficiently precise information lowa a reasonable opportunity to respond.

Consulting involves the statement of a proposalygtfinally decided upon, listening to what others
have to say, considering their responses and teeididg what will be done. The party obliged to
consult must keep its mind open and be ready to&t@sh. Genuine effort must be made to
accommodate the views of those being consultedsudtation is to be a reality, not a charade.

[21] | am satisfied Tip Top consulted with the unionameting the proposal to change the

rosters but has failed to consult with all the emgpkes bound by the agreement as required in clause
31. Mr Martin met with Mr Johnston on 29 March wiée outlined the proposal and provided
information including a draft of the new roster.r Martin then met with most staff and provided

the same information. Unfortunately the night ski&ff were not advised of the meeting and
therefore did not attend. A further meeting walsl o weeks later, at which time Mr Martin
listened to the concerns of the employees. Thaeege of the applicants was that although they
heard from other staff that the rosters might benging, as they hadn’t been involved in the first

meeting they decided it couldn’t happen.

[22] At the second meeting the most pressing conceseddly the employees was the possible
reduction in overtime and therefore the take home pro address this Mr Martin offered to
consider making a one off payment as compensabiotiné loss of the hours. Mr Martin then met

with Mr McGovern from the union and discussed thgppsal with him before Mr McGovern
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attended a meeting of all the staff where a vots taken on the proposal. The employees voted

unanimously to reject the proposal.

[23] Mr McGovern submitted that the provision at claGgeof the collective agreement allows
for a ..change.. of hours but does not allow a reduction. Themome merit in his argument. |
am satisfied that the collective agreement doesihmt the employer to unilaterally reduce the
hours of work and even if it did, any change reggiiproper consultation with all the employees
bound by the collective employment agreement puntsioeclause 31. Tip Top failed in this regard
when it did not include the night shift staff oretfirst meeting at which time the proposals were
discussed and documentation provided for consideraflip Top has therefore breached its

employment agreement with the applicants.

Unjustified disadvantage

[24] The eleven applicants claim they have sufferedsadliantage in their employment with
Tip Top as a result of Tip Top changing the rosimtem. The change to the roster resulted in less

overtime being available for work.

[25] Ms Butcher, on behalf of Tip Top submitted thateaspnal grievance for unjustified
disadvantage is precluded by section 103(3) oEtin@loyment Relations Act. That section
precludes disadvantage grievances where the dstamrived...solely from the interpretation, application,

or operation, or disputed interpretation, applmair operation..of the agreement.

[26] The issue for the Authority is whether the actioglged on by the applicants is derived
...solely... from the disputed application of the employmegreament (seRlattes v NZ Post Ltd (no 3)
[1992] 3 ERNZ 853Principal of Auckland College of Education v Hd§96] 1 ERNZ 15).

[27] The issue raised by the dispute was whether otheatollective agreement allowed Tip
Top to change the roster even though the stafivateeject the proposed changes. In the claim for
disadvantage the union relies on the change impitadeoy Tip Top to the roster and the reduced

availability for overtime.

[28] | have found that the change in rosters was a hregthe employment agreement. Tip

Top believed the employment agreement allowedhferchanges to be made. | find that the
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employers actions were derived solely from therpritation, application or operation of the

employment agreement. Accordingly it comes witthi& section 103(3) exclusion.

[29] The applicants claim for compensation for unjustifdisadvantage must therefore fail.

Remedies

[30] Since this matter was filed in the Authority thets have successfully negotiated and
settled a new employment agreement. However, opi3 liable for a penalty for the breach of the
applicant’s agreement. Taking into account alldineumstances of the case, | consider a penalty

at a modest level is warranted.

Therespondent isordered to pay a penalty of $1,000 for breaching the collective agreement.
The penalty isto be paid to the Crown within 28 days of the date of this deter mination.

Costs

[31] The parties are encouraged to discuss and reswvaatter of costs between them. In the
event that they are unable to do so they may ladigleserve memorandum in the Authority for

consideration.

Vicki Campbell
Member of Employment Relations Authority



