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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] The parties disagree about whether the responB&MJ) may initiate bargaining (in terms
of s. 42 of the Employment Relations Act) in redatto the possible joinder of the applicant
as a subsequent party to a multi-employer collea@mployment agreement (MECA.)

[2] The applicant company is engaged in the manufaatiféexible packaging. Significant
numbers of its staff are members of EPMU. By notlaged 7 April 2005 EPMU purported
to give notice to the company of bargaining fordlective agreement pursuant to s.42.
There was no collective agreement in force betwtbenparties at the time. The notice
contained the following:
“INITIATION OF BARGAINING FOR COLLECTIVE AGREEMENT”
To: Epic Packaging Ltd

The NZ Amalgamated Engineering Printing and Manwifidéeg Union hereby initiates
bargaining for a collective agreement.

1. PARTIES: The intended parties to the collectiveeagrent are:
Union Party: NZ Amalgamated Engineering PrintingdaManufacturing Union
Employer Party Epic Packaging Ltd

2. COVERAGE: The Union is seeking by way of this bargg to have the named
employer agree to become a subsequent party toPthstics Industry Collective
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Agreement. (I September 2003 to 31 August 20059 iBhpossible through the
following provision of that agreement:

2.1 Subsequent Employer VariationThe parties agree that this Agreement may
be varied from time to time by the NZEPMU, with@guiring the agreement of
any other party, to include further employers ie fPlastics Industry who agree
to become parties.

The coverage clause of that agreement is:

3. Coverage:This agreement shall cover employees whose wat&ssribed in clause 5.1
of this agreement and who are employed by an empioyhe Plastics Industry and is a
party to this agreemensic and who are or become members of the union.

If there is anything about this notice which yolidxe is contrary to the requirements of the
Act, or which otherwise would make the initiationbargaining ineffective, please advise
the union promptly. Failure to do so will be regatdas acceptance that bargaining has
been properly initiated by this notice.”

[3] At the time this notice was served on the compangy of the MECA was provided to it
by the union organiser.

[4] Union witnesses told me that they had used nobEéisis sort on many previous occasions
when seeking to join subsequent parties to this @hdr MECAs. EPMU says that this
notice established a process arrangement which eltedpthe applicant to enter into
collective bargaining, in just the same way asauld if the union had initiated bargaining
with the company as an original party to a MECAfar a Single Employer Collective
Agreement (SECA.) In the union’s view all the obligns set out in sections 32-50 applied
to the parties as a result. The company disagrees.

Issues for determination

[5] One of the issues the company has raised can peseéid of immediately. This is the
guestion whether the notice clearly identified ititended coverage of the agreement

[6] The notice, read with its attachments, makes #rdleat the MECA is to cover employers in
the Plastics Industry, but none of these documeefime “Plastics Industry” or show why
the company is considered a part of it. The commamgiders the notice to be invalid as a
result. In addition it says that however the indusnight be defined, Epic Packaging
Limited is not part of it and so joinder to this KB is inappropriate.

[7] The union’s position is that the term “Plastics ustty” applies to companies with the
primary purposes of manufacturing plastic producssipplying services to those
manufacturers or recycling plastic products. Intten submissions the union observed that
there could be no practical doubt on the part @& #pplicant regarding the proposed
coverage because the coverage provisions cleaslyrided the work and the industry to be
covered. Subsequently it conceded the absencdefiration in the MECA and told me that
it was proposed to rectify this in the current rdurh negotiations.
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[8] | checked the website of the Plastics Industryning Organisation (Pampito) and found no
definition of “plastics industry” there either. Th@ion advised that other flexible packaging
manufacturers have been joined as subsequentgydatiethe company told me that it does
not consider itself part of that industry and hasassociation with Pampito, or indeed any
Industry Training Organisation.

[9] The term “plastics industry” must be defined or identified in some way before it can be
said that proposed coverage has been identified mudess whether flexible packaging
falls within it. | accept that the April 7 notice did not clearly identify the proposed
coverage.

[10] Coverage however is not the principal issue betwikerparties. Even if the coverage
clause were to be rewritten in such a way that dbmpany clearly fell within it, the
company would still consider the notice invalid arfcho legal effect. The reason it gives is
that the terms of the MECA have already been sgtmisuch circumstances there could be
no bargaining between the parties.

[11] The union disagrees saying that it is open to #tigs to negotiate a schedule of site
specific variations pursuant to clause 2.2 of tHeQW which sets out:

“2.2 Variations (General)

The parties agree that any clause may be varieagogement between the employer and the
union party/ies with affected membership, subjethé following process:

* The proposal shall be discussed by the employer,ution(s) and the elected
employee representative/s in the first instanceamdriation proposal developed.

» The variation shall be presented by the union(gheoemployees affected. (Nothing
in this clause shall prevent the employer from feable to discuss the proposed
variation with the employees affected.)

* The variation proposal may be adopted if agreemientreached between the
employer and a majority of the least 60% of the legges affected as determined by
ballot. This ballot shall be a secret ballot if iegsted by at least one of the employees
participating in the ballot.

 The agreement shall be recorded in writing and stgiby the employer and the

union(s).

Such agreement may include provisions for triaiqes and terms of review.

Copies of any agreement so reached shall be stoyede parties.

Where agreement on variation is reached by openatibthis clause, all employees

affected shall be bound by the variation.

[12] Finding a way of getting to the bargaining tablenat the issue here. The company
concedes that if the issues surrounding coverage addressed the union could validly and
effectively initiate bargaining with it as an omgi party to the MECA. There was no
dispute either that the union could have validlg affectively initiated bargaining with the
company for a SECA on identical terms as the MEGAthat discussions on joinder as a
subsequent party could have formed part of thedwairgg if the union had provided a
general notice of initiation of bargaining.

[13] The union has not sought, at any time, to inclide émployer as an original party to
the MECA or, pursuant to s.49, to join them to thergaining after it had begun. The
union’s policy is to bargain for the MECA with alegted group of employers (which it



4

considers representative of the industry) in otddteep bargaining to a manageable size. It
considers the approach it has taken here to be tnamneparent and consistent with its
objectives.

[14] Both the parties now want the answer to an esdigntechnical question about the
validity of a bargaining notice expressed to beeiation to joinder of a subsequent party.

[15] This matter was lodged with the Authority in Augu®®05, with the company
requesting the Authority to make a determinatioat tthe 7 April notice was invalid and
could not be relied upon by the union in initiatibgrgaining. The MECA to which that
notice related expired on 31 August 2005. The nedpot union has now advised the
company and the Authority that it has engaged ngdiaing for a new agreement with the
original parties to the expired MECA. It has alsgnalled that it proposes to use the same
mechanism to join the applicant as a party to aw RECA once it is ratified.

[16] The applicant has therefore asked in submissioatsithaddition to determining the
status of the 7 April notice, the Authority alsotetenine the validity of any future notice
issued in respect of the applicant becoming a sulese party to another MECA either
agreed or to be agreed.

[17] The remaining issues for determination are therefag whether there were matters
to be bargained in relation to the proposed joinderand whether the notice of 7 April
or any similar notice in the future served or mightserve to initiate bargaining in terms
of s.42.

Applicant’s submission
[18] The applicant’s position can be summarised asvaio

i. A bargaining notice sets in train the mandatorydytaoth provisions relating
to the minimum steps to be taken and the behavtmilre displayed when
parties are engaged in new collective bargainisg3@50). This statutory
framework has been expanded by the 2004 amendnweits) include the
provision requiring that a collective bargain bendaded unless there are
genuine grounds not to do so. Since so much ridgs is imperative that a
bargaining notice is valid.

ii. The applicant argues that it is wrong in law, andtary to common sense,
to apply the otherwise mandatory provisions of Alceto a subsequent party
situation. That framework is aimed at new agreement subsequent party
situations. A bargaining notice is valid for coliee bargaining in respect of
original parties to new collective agreements oAlyy notice which purports
to initiate bargaining for an employer to becomsubsequent party to a
MECA (either agreed or to be agreed) cannot belid watice pursuant to
s.42 of the Employment Relations Act 2000. The nifostlamental reason
for this is that in a subsequent parties situation there are no seom which
to bargain” where bargaining is defined athé process of negotiating the
terms and conditions of a transaction.”

lii. Section 56A establishes a stand alone mechaniswhimpn an employer may
join a MECA as a subsequent party. That procesdiffsrent from the
collective bargaining processes described in s8@2An particular, there is
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no requirement for ballots, unlike the situatiomevded for by section 47
(where an employer initiates bargaining for a sngbllective agreement)
and by section 56A (3) (where a union that is nattypto a collective

agreement may become so.) The company asserts564t(1) establishes an
automatic process whereby:

“it is for the qualifying employer to decide whethe join a MECA as a
subsequent party. This could be as a unilateralsi@e or after consultation
with the union/employees.”

The applicant did concede however that under cl2useof the MECA in
guestion, an employer party could not join it withahe agreement of the
union.

iv. In addition the applicant says that the bargainegce in this case was
invalid when issued because it did not identify theended parties to or
coverage of the agreement. It says that there eanobintended parties if
these are pre-determined in an already agreed MECA.

[19] In summary, the company says that it cannot becedeor compelled to enter into a
MECA as a subsequent party since in such circurostait can have no influence over
terms and conditions.

Respondent’s submissions

[20]  The union says that it sought to open negotiatwitis the company in this case in good
faith and as transparently as possible, and theaogis opposition to this is contrary to the
practical and non-technical approach promoted gy Employment Relations Act. Its
position can be summarised as follows.

i. The notice of 7 April was a valid initiation notider bargaining for a
Collective Agreement between one union and an eyeplwith which it had
no collective agreement in force. The union anéitgp working through the
process it has used on previous occasions wherasitsought to have an
employer joined to a MECA as a subsequent parfglisvs:

an initiation notice would be issued to the emptoyghich
complied with s.42;

= the parties would discuss and agree a bargainmceps;

= the proposed coverage would be discussed, witbrtidoyer free
to make any counterclaim;

= if the company agreed to join the MECA (possiblythwa site
specific schedule) then the requirements of s.5@lavbe met;

= if not, there would be two alternatives: acceptamgéhe union of
any counterclaim the company had proposed or indusiction
by the union in support of the employee’s desirejdim the
MECA.

ii. Section 56 is not in any way a replacement for ed@ its requirements. It
provides a mechanism for the joinder of a subsequenmy once an employer
party has agreed to this, but is silent on howprecess of achieving that
agreement should be commenced. Therefore it can lmmlpresumed that
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parliament intended bargaining in such circumstarnaéde initiated pursuant
to s. 42 as it is for bargaining in all other cimtgtances.

iii. Section 42 must be read in a manner which accomme®dhe realities of
subsequent party bargaining, with the key issuadb&hether the notice
properly informs the other party of what the iritig party seeks from the
bargaining in terms of the intended parties andititended coverage Ah
overly literal or technical approach to s42...willkstert the objective of the
Employment Relations Act.”

iv. The intended parties to the bargaining initiatedehwere EPMU and the
company (those subject to the negotiation to whiwh notice of 7 April
related.) These parties were clearly identifiedhi@ notice itself. (The union
noted also that it is willing to inform the compaaj the identities of the
other employer parties as it accepts that thisrmé&iion may be relevant to
the question whether it will suit the company taesgwith this proposed
coverage.)

v. The proposed bargaining would cover whether the WME&s appropriate,
desirable or acceptable, with the employer beieg fo counterclaim on that
issue.

vi. Depending on what counterclaims were made, bamgmight then go on to
deal with variations to the MECA and the agreemehta schedule of
variations tailored to meet the needs of this paldr company. At the time
the notice was served on the company, the proppsemkss agreement was
appended to it. That agreement provided that peeiBc variations were to
be negotiated along with the issue of joinder. T&ipossible because of the
provisions of clause 2.2 of the MECA.

vii. Each and every one of the terms and conditionhy®MECA was up for
discussion. (The union’s evidence is that approietyahalf the subsequent
parties to the MECA have site specific variations.)

[21] In response to the applicant’s reference to thetfet there is no requirement to ballot
before joining an employer as a subsequent partyWhite argued that this is a different
situation from commencing a MECA, and is essentialinatter between two parties only.

Determination
0] Were there matters for the parties to bargain ilatien to the proposed joinder?

[22] The existence of the variation clause in the ME®@Aald with the objections raised by
the company on this score. The company was oneatiche capacity for site specific
variations upon receipt of the claim for joinderherl draft process agreement which
accompanied the notice addressed the mechanisnedmtiation of any or all terms of any
agreement between the patrties.

[23] | am satisfied that there were terms over whichb&wgain. | do not accept the
company’s contention that it was simply being askepbin the existing MECA on a take it
or leave it basis. The bargaining process proptsdst initiated was genuine and in good
faith as the terms of the bargain between thegmhad yet to be set.



(i) Would a notice of the sort served on 7 April s¢ovimitiate bargaining in terms of s.42?

[24] The applicant’'s next argument is that s.56A esthbb a stand alone mechanism by
which an employer may join a MECA as a subsequartiyplt argues that this is a matter
for decision by the employer without any statutoeguirement for agreement by the union
concerned. As further support for this argumentdbmpany also cites the fact that there is
no statutory requirement for a ballot of union menshbefore joinder of an employer party.
If this argument is correct, it follows that thezan be no bargaining (in the formal sense)
over joinder because it is not a matter for agregme

[25] Again, however, whether other employers may joimeot MECAs without the
agreement of the union parties concerned is notnferto determine here. This MECA

provides that the union’s agreement is required,indeed requires a ballot of the members
on site.

[26] The Act is silent as to what if any process migatrbquired in the reaching of such
agreement. The company argues that this signifi@sthe bargaining provisions of the Act
do not apply to this type of situation. | cannotesg Having found that the activity initiated
by the union was in fact the negotiation of termd aonditions of a transaction (bargaining)
and in the absence of specific provisions for biargg in joinder situations, | accept that
the bargaining provisions set out in sections 32@pply.

[27] The other main area of objection from the compaag that the intended parties were
not identified. On this point, again, | accept theon’s argument that the intended parties
cannot mean existing parties and that what is redqus identification of the proposed new
party or parties who will enter into agreement assailt of the bargaining in question. | note
that the union has accepted that it is reasonablih& company to expect information about
the existing parties. Had the union been unwillmglo so it would in my view have been a
matter more appropriately dealt with as a questibgood faith than as a technical issue
relating to the validity of the notice.

Summary

[28] The company has said that it cannot be coercedrapelled to enter into a MECA as a
subsequent party since in such circumstances itheae no influence over terms and
conditions. However, it has been established aattemof fact thatEverything was up for
discussion as the union has put it. This disposes of thdiegpt’s fundamental objection
that there could be no actual bargaining in retatm joinder. In such circumstances there
can be nothing inherently wrong in law or contrawycommon sense about applying the
bargaining provisions of the Act to this situation.

[29] | note that my conclusions on this point are detifrem the particular circumstances of
this case. Had there been no mechanism for thetinggn of a site specific schedule of
variations, or had the agreement of the union eentrequired for joinder of a subsequent

employer party a different conclusion may have lteduHowever that is another matter and
not for me to decide here.

[30] I conclude that, subject to it being established @t the applicant company fell
within the scope of the coverage clause, notice tihe form supplied to the company on
April 7 2005 may serve to initiate bargaining in rdation to the joinder of the applicant
company to the Plastics Industry MECA.



Costs

[31] The applicant party did not seek costs. Given theircumstances my inclination at
this stage is to say that this is an appropriate @ for costs to lie where they fall.
However the union party has yet to comment to me othe subject. The union (and
indeed the company) has a period of 28 days in wiido make any submission on the
issue.

Y S Oldfield
Member of Employment Relations Authority



