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DETERMINATION OF THE AUTHORITY

This is an application to re-open an investigatiomler Schedule 2, Clause 4 of the Employment
Relations Act 2000. The relevant employment refesiop problem has already been the subject of
a determination of the Authority iKerry Paul and Waikato Honey Products lddted 4 April 2006
(AA 109/06).

Background

The original Determination in this matter resolthd claim brought by the applicant Mr Paul that
the respondent had failed to pay him an agreed ealm the sum of $200,000.

In essence the problem between the parties refatind interpretation of the words of an agreement
reached between them to settle any rights Mr Padith a shareholding in the respondent company;
any rights to a cash bonus he might have beeneshtib and to settle any potential claims that
might arise from the termination of his employméiiiere was a subsequent disagreement between
the parties as to the interpretation of the agreerparticularly as to whether or not the agreed
settlement (in its entirety) was contingent on ecegsful outcome of the varroa bee mite claim the
company had submitted to MAF.
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The Authority investigated the matter and on 4 Asued its Determination as follows (see para
41 -43).

“I find that on 13 May 2003 an agreement was readietdveen Mr Paul and WHPL, that in
return for Mr Paul forgoing all rights that he mdaave had to a shareholding in WHPL and
forgoing any cash bonus that may have been due,fanderminating his employment
agreement with WHPL, Mr Paul was to be paid unctowlally the base sum of $200,000.
Any further monies that may have come to Mr Pauh assult of the agreed formula were
conditional on a substantial sum of money beingd s result of the varroa mite being
successful.

Because the varroa mite claim was not substantgllycessful, Mr Paul is only entitled to be
paid the sum of $200,000.

Waikato Honey Products Limited is ordered to mayir Kerry Paul the sum of $200,000.00
plus interest at the rate of 7% from the commeno¢mkthese proceedings, as actioned by

the Amended Statement of Problem received by ttteodty on 31 May 2005, until date of
payment”.

On 13 April 2006 the respondent filed an applicatio reopen the investigation and on 26 April
2006 a challenge to the whole of the Determinatvas lodged in the Employment Court.

Application to Reopen I nvestigation

The respondent company’s position

The respondent submits that new evidence has amirght which impacts on the finding of the
Authority and the outcome of the Determination. Tietbers are attached to the application:

1. Signed copy of the letter dated 18 June 2003 fagterFRogers to the BNZ headed
“Clarification of the BNZ Position with Regard the Restructuring of Waikato Honey
Products Ltd”

2. Letter dated 10 July 2003 from Simpson Allan Lagamling the ongoing varroa
compensation claim.

The Authority’s attention was drawn to the statehwdrihe letter writer (Peter Rogers) on page 2/
para 2 where he writes.

“....A settlement has been reached with Kerry Padeurthe terms of his contract and he will no
longer be a shareholder of Waikato Honey and alhaggement of the company will revert to
Bryan.The payment to Kerry will be funded entirely frorhe proceeds received from the
Government for the varroa mite claim(Emphasis mine).

It is submitted for the respondent in support ef éipplication that this (the highlighted statement)
contradicts the “unequivocal” evidence (para 3&efDetermination] of the applicant and Peter
Rogers given at the Investigation Meeting and ssszious issues in relation to the credibility of
these witnesses.
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It is submitted in respect to the document refetoeith 2 above, that it confirms that the MAF lette
referred to in para 30 of the Authority’s Deterntioa only related to Part 1 of the varroa mite
claim and that at the time of Peter Roger’s ldtidhe BNZ on 18 June the varroa mite claim was
still current. The sum of $691,781 attached todhestanding parts of the claim and it is the
respondent’s position the payment of $200,000 wasimgent on the successful outcome of the
outstanding parts of the claim.

Further, it is submitted for the respondent thatrropening of the investigation will not place
unnecessary additional burden on either applicatiteorespondent as it deals with a narrow issue
only i.e. whether or not the $200,000 was to bd paihe applicant from monies received out of
the varroa bee mite claim (not yet closed) or iespf it.

It is submitted the Authority should re-open theastigation to take account of the new evidence in

equity and good conscience and pursuant to itstigagive powers as it directly affects the
Determination made without this evidence.

The applicant’s position (Kerry Paul)

It is the applicant’s position that the Determinatbf the Authority dated 4 April 2006 should stand
and that the application to re-open the invesigashould be declined. It submits the following in
support of its position.

1. The letter of 18 June 2003 from Finn and Parttetke BNZ (the BNZ letter) was
prepared by Mr Rogers. The applicant was not ireelwv the preparation of the letter other
than in providing information to Mr Rogers re tH&aas of Honey New Zealand
(International) Ltd) and prior to receiving the &pation to reopen the investigation the
applicant had never seen the letter.

2. The letter to the BNZ was prepared in responseteerns the BNZ had regarding the
transfer of assets from Waikato Honey Products (Y\dPoney New Zealand (HNZ). The
applicant understood that the purpose of the letsex to assure the BNZ that WHP’s
investment in HNZ was favourable and improved WH®Ria financial position.

3. The passage from the letter of 18 June, identlfiethe respondent, cannot be attributed to
the applicant and it does not mean, nor could taken to mean that the payment was
contingent on the success of the varroa mite claim.

4. Itis acknowledged that at the date that letter waaien WHP may have believed that the
settlement with the applicant could indeed be ftulyded from the varroa mite claim. This
is however, irrelevant to the terms of settlemeatched between the parties.

5. Itis submitted for the applicant that the allegeelw evidence” does not impact on the
Authority’s finding in para 40 of its Determinatioror the outcome of that Determination.
The Authority found that, on the balance of probaés, the parties had agreed that the
applicant would be paid a sum of $200,000 irrespedif the outcome of the varroa mite
claim. It is the applicant’s view that the 18 Jiletger relied upon as a basis for the
application to reopen the investigation merely l@gthes what the company wanted the
BNZ to know and it does not impact on the Authdsitetermination.
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6. The applicant also questions whether this is “nenidrmation as the applicant submits it
was customary for Mr Rogers to provide copies ofespondence to Mr and Mrs Clements
(principals of the respondent company).

In summary, it is submitted that the material klom by the respondent to support its application
that the hearing should be reopened, provides sis bar its claim that it is necessary to reopen th
investigation to prevent a miscarriage of justier is there any new evidence before the Authority
to support the claim that there is a substantiakfimlity or a real or substantial risk of a miscage

of justice having occurred.

Discussion
In arriving at a determination in this matter | bavad regard to the original file and Determination
the content of the “new” documents submitted, ttensissions of the parties and to relevant case

law.

An important consideration in determining such agions is that succinctly stated Rorts of
Auckland Limited v NZ Waterfront Workers Un[@895] 2 ERNZ 85, 88.

. in general the Court must look toward the poggibof a miscarriage of justice, but
should not look for proof of that possibility tohegh standard. For balance, it must give
equal weight to the importance of certainty ingitiion and the right normally enjoyed by a
successful litigant, ... to enjoy the fruits of agaeent in its favour.”

The specific principles having application whergehearing is sought on the basis that fresh
evidence is available are those set ouSquire v Waitaki NZ Refrigerating Limit¢#l985] ACJ
839, 842.

“One: it must be shown that the evidence could mm¢e been obtained with reasonable
diligence for use at the trial. Two: the evidemsest be such that if given it would probably
have an important influence on the result of theecalthough it need not be decisive. Three:
the evidence must be such as is presumably to bevds although it need not be
incontrovertible.”

| have considered the two documents provided.dinseto me and, | find, that the extract from the
BNZ letter which is relied on by the respondentsupport of the application amounts only to a
statement to the BNZ (as of 18 June 2003) as tothewespondent company expectedutad the
settlement to Mr Paul. It does not support the ardpnt’'s position that the base payment of
$200,000 that the respondent agreed to pay Mr Wascontingenton the outcome of the varroa
bee mite claim.

In respect of the second piece of correspondege@not see its relevance to the application at all.
It seems to go to a claim by the respondent thédity misinterpreted a letter from MAF and that
in fact the bee mite claim is still proceeding dhd agreement with Mr Paul is contingent on the
success of that claim.
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| accept that the company’s position is that theagent to pay any settlement sum to Mr Paul was
contingent on funds being available from the vatrea mite settlement to pay it. However, that
position was not accepted by Mr Anderson who fotlnmedbase sum of $200,000 was payable to Mr
Paul irrespective of the outcome of the varroa rlgém. He did accept that any payment above
$200,000 was contingent on a substantial sum ofeybeing paid to the company as a result of the
varroa bee mite claim being successful.

In conclusion, | have examined the documents subdéand the submissions of the parties and |
have weighed this information against the prin@get out above. As a result, | find, that the
documents submitted would be unlikely to have afluénce on the result of the case were the
case to be reopened. | detect no possibility ofszanriage of justice arising from a failure to
reopen the investigation. When this is weighedragiahe principle of supporting certainty in
litigation and the right of a successful litigaatenjoy the fruits of a favourable judgement, | laich
to the finding that the application should be dweai.

| note that this finding will not bring a conclugsito the matter as the challenge is yet to be dealt
with in the Court.
Deter mination

The application to reopen is declined.

Costs

Costs are reserved. The Authority will consult wille parties on a timetable for the respondent
company’s submissions on costs in the substantattemand will consult on a timetable for cost
submissions in this matter.

Janet Scott
Member of Employment Relations Authority



