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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] The respondent in this matter (now known as “Ndit&g is a charitable trust in the disability
services sector. From February 1999 until March52fiCemployed Ms Proctor as a Service
Coordinator/Needs Assessor. For most of that tiime,working relationship was a good one.
Then, in mid February 2005, issues surfaced abast Rfoctor's leave arrangements. As Ms
Proctor sees it, Northable’s handling of theseassawer the course of the next month destroyed
her trust and confidence in her employer and leftwith no option but to resign. She gave her
notice on 17 March 2005, and finished work on 3TdWa

[2] Northable acknowledges that it had concerns abaiPkdctor’s leave arrangements. It says it
raised them, as it was entitled to do, and attethfmtgesolve them by legitimate means. It says
that it had barely started this process when tipdiggnt resigned and that nothing had occurred
to warrant this resignation. Ms Proctor, on theeothand, believes she was subject to
unjustified actions to her disadvantage which talkgether led to a constructive dismissal. The
issues for me to determine in this case are thexefhether personal grievances of unjustified
dismissal or disadvantage have been made out.

Unjustified disadvantage claims

[3] In March 2004 Ms Proctor had an annual remuneratiwhleave review with Suzanne Scanlen,
who was at that time General Manager of Northalbleas agreed that in order to address her
need to have school holidays off, Ms Proctor cdwdde ten weeks leave a year. This was made
up of five weeks annual leave and one weeks lealieu of overtime worked, with the balance
“up to four weeks per anndroeing covered by accumulated sick and domestiede
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Ms Proctor duly took off, on pay, all the schoolitiays in 2004. By the time of the anniversary
of her employment in February 2005, her annuak sitd domestic leave all stood at a nil
balance. Over the coming year, Ms Proctor wouldweca further five weeks annual leave, one
week in lieu and a total of three weeks sick anahektic leave. Northable permitted staff to use
leave entitlements as they accrued, rather thatingaiuntil the anniversary of employment.

However, even assuming that neither she nor hérehiwere sick during that year, she would
still be one week short of a full ten weeks paavkin 2005.

Meanwhile, in August 2004, Ms Scanlen had beenaosal by a new General Manager, Mr
Matthews. Northable is a not for profit organisatibat relies on various Government funding
sources for survival. When Mr Matthews arrived @sarunning a significant deficit. He called
the staff (17 in all) to a meeting and told therattthe organisation and its administration were
under review. Soon after the meeting, Ms Proctdormed Mr Matthews of her leave
arrangements, and told him that she was prepanezhégotiate them.

Mr Matthews and Ms Proctor disagree about whenrémggotiation was expected to occur. Mr
Matthews told me he understood it was to be in faty; at the anniversary of Ms Proctor’s
employment, or soon after. This was also the tihemher annual review would normally take
place. However, when Ms Proctor and Ms Scanlenthan discussions in 2004 they agreed
that the next review would be pushed out to Jugs2Mr Matthews told me he understood that
the extension applied only to the review of the patg, and not the annual leave, because the
most logical time to look at that was on the anrgaey of employment. Ms Proctor considered
that the leave arrangements, like the pay rate|duaei discussed in July and not before.

As things turned out, Ms Proctor’'s immediate suiseny Ms Eilering, raised the issue with her
on 15 February 2005, during a performance assessmezting. She did so in the context of a
discussion about Ms Proctor’s failure to meet sahber KPIs, and Ms Eilering’s belief that
one of the reasons for this was that Ms Proctor takimg such a lot of time off. Ms Eilering
also said that the issue had already been discistte respondent’s board and that the four
weeks’ special leave was no longer a given.

At this, Ms Proctor felt fearful that her conditowere under threat. She also took exception to
the fact that the issue was raised, as she sega®maturely and at an inappropriate time and
place. After 15 February, Ms Proctor heard nothimgre from her employer and by 1 March,
she was becoming anxious to know where she stobd. &proached Ms Eilering for
clarification of what was happening, and Ms Eilgrinvited Mr Matthews to join her and Ms
Proctor in a discussion about it.

Mr Matthews then asked Ms Proctor a number of guestabout the reasons why she had
wanted the leave and why it had been agreed tdoldene that he wanted to understand this as
it would help the process of coming up with a nemm@gement that would suit both Ms Proctor
and Northable. However, Ms Proctor felt she wasdpeaisked to justify something that had
previously been agreed, and pressured to accegluation in her leave entitlement.

[10] Mr Matthews told Ms Proctor that changes were neexe that a process of negotiation on

this would begin. He advised that a meeting wowddsbheduled for this purpose as soon as
possible and it was agreed that both parties wouldg representation to that meeting. Ms

Proctor told me she felt pressured to make chatmdger agreement and to make decisions
about this sooner than she had expected or waarneckfor.

[11] Later that day (1 March) Ms Proctor submitted apliaption for leave form in which she

requested annual and special leave for the peBodiptil to 29 April.



[12] On 7 March Ms Eilering wrote to Ms Proctor as falio

“Further to our meeting Tuesday'March regarding your leave entitlement. | woulkelito
meet with you to discuss this matter further.

As discussed with you, we need to meet to forrpatigress this matter forward so that a
mutual agreement can be reached regarding yourdemtitlements for this year.

Failing to reach agreement around this matter maguit in the position being subject to a
review process to establish its feasibility to thganisation.

As advised, you are free to bring representatioth® next meeting, which is at 9.00am on
Tuesday 18 March 2005 in the General Manager’s office.”

[13] Ms Proctor felt that the letter contained a cléaeat in that she was being told that if she did
not agree with what her employer required, hertposivould be reviewed.

[14] On Monday 14 March Ms Eilering sent Ms Proctor arag stating:
“Helen | am in receipt of your application for Ap2005.

Due to the current review of leave allocation itingpossible to process this further until a
satisfactory resolution has been agreed.”

[15] Ms Proctor says that this refusal to process haveleclaim further disadvantaged her by
creating uncertainty about where she stood reggrairangements for her children during the
April school holidays, which were fast approachiBge says that both the email and the letter
of 7 March were unnecessary and unjustified artchiaf feeling unsupported and pressured.

Deter mination

[16] Ms Proctor feels that she was disadvantaged byraewsjustified actions on the part of her
employer. These include the time and place thaisthee of her leave arrangements was raised,
what she saw as intrusive inquiries from Mr Matteeand what she saw as a fixed attitude on
his part as to what the outcome of any discussiansgd be.

[17] As Ms Proctor’s representative has acknowledgesibmissions, if the claim of disadvantage
had been based only on these factors it would ae¢ lbeen strong. Ms Proctor’'s anniversary
was in February, she had used up the accumulatkdasd domestic leave which covered the
previous year's leave and she had already signdlérdwillingness to negotiate something
different for the coming year. Given this backgrduit was not a major error for the issue to be
mentioned during a performance review in mid-Februdt was also reasonable for Mr
Matthews to acquaint himself with Ms Proctor’'s neet that he could begin thinking about
proposals which might suit both parties. Finallgm satisfied that the attitude he expressed was
one of determination to find a solution and not@iyrto change Ms Proctor’s conditions to suit
Northable.

[18] However, as Ms Proctor’'s representative has algoear in submissions, the correspondence
of 7 and 14 March raises more serious issues.
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[19] Ms Proctor construed the letter of 7 March as tier@ag to her employment. Ms Eilering has
told me that she did not intend it this way. Shiel sareview of Ms Proctor’s position could
have involved a number of options which may haveeduMs Proctor very well. For example,
Ms Proctor had expressed an interest in part tinm@kwand this was a possibility.
Unfortunately, Ms Eilering did not say this to MgoBtor. Against the background of
Northable’s financial difficulties, | consider Mgdetor’s interpretation to be entirely reasonable
and conclude that the letter disadvantaged Ms &rday causing her to fear for her job.
Northable was not justified in linking the possittyilof a review of her job to the issue of her
leave entitlements. | am satisfied that the ledfef March did amount to an unjustified action to
Ms Proctor’s disadvantage.

[20] As for the leave application, this was made on Irddawell in advance of the school
holidays. Ms Proctor needed certainty, one wayhar other, so that she could make the
necessary arrangements for her children. It wasoreble for Northable to want to meet with
her before approving her leave but it was incumlmenthem to have the meeting promptly so
that Ms Proctor had an answer in enough time toptet® her arrangements. It was not
reasonable for it to delay two weeks in respondimdhe leave application. By doing so it
caused Ms Proctor unnecessary and avoidable umtgreand anxiety. | am satisfied that the
email of 14 March also amounted to an unjustifietioa to Ms Proctor’s disadvantage.

Constructive Dismissal

[21] Between 7 March and 9 March the parties exchangedil® about arrangements for the
meeting of 15 March. Northable advised Ms Proctothe purpose of the meeting and who
would be in attendance and confirmed to her thatcstuld bring representation if she wished. |
am satisfied that at the end of this exchange Mbtéhhad clarified the process it proposed to
follow.

[22] On the morning of 15 March Ms Proctor arrived atrkvavith her representative to find that
the meeting had been postponed because Mr Matthewsleft to attend a Tangi. It was
subsequently established that he had emailed hierthis information the previous morning but
for reasons which remain unknown, Ms Proctor ditlnegeive his email. She first learnt that
the meeting was not going ahead when she saw aih tiaaMs Eilering had sent to her the
night before, advising that the meeting could rmotped on 21 March, because there was a Hui
on that date. At the time the reference to 21 Manade no sense but we now know that this
was the alternative date Mr Matthews had suggestkis email of the day before.

[23] Ms Proctor told me in her withess statement that:

“Upon reading the email | went to Ms Eilering’s o to ask if the meeting was still possible,
particularly as neither Ms Eilering nor Ms Ryath¢ other attendees at the medtivgre at the
Hui. Ms Eilering was with another staff member, PArbon, and told me that the meeting was
cancelled because Mr Matthews was away. | inforrhed that | had arranged for my
representation to be present at the meeting and ithevas too late to cancel. Ms Eilering
replied that Mr Matthews had to attend the tangcdgse the deceased was a member of his
whanau. | replied in a loud voice” | don’t caredbn’t give a shit” walked out of the office and
returned to my desk.”

[24] Ms Proctor accepted that it was possible that shg mave used even stronger language than
this. As it turns out the deceased person was soene@bo had been very close to Mr Matthews
in childhood and who had died suddenly.
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[25] That afternoon and the next morning there was @hange of emails between Ms Proctor
and Mr Matthews which eventually cleared up thecamsmunication about the postponement.
In addition, Ms Proctor asked foa‘copy of the procedure they were following regagdihe
negotiations.”l askedMs Proctor what she meant by this as | considdratidmail exchange of
7-9 March had already clarified what was planndte ®Id me that she expected to see some
sort of written policy setting out a standard pboe. (No such thing exists however.)

[26] Ms Proctor was out of the office on fieldwork mo$tthe day of 16 March. Late in the day,
after she had returned, Mr Matthews called herisodffice. Mr Matthews told me that he
intended to do three things in this meeting: apsldor the fact that the meeting of 15 March
had not gone ahead, arrange an alternative timig famd let Ms Proctor know that others in the
office had been upset by her outburst the day bdtoe had been told of it while she was out.)
In relation to the third point, he said in the amtstances he did not wish to make a big issue of
it, but could not let it go entirely as others weoscerned.

[27] He also told me he expressly did not want to dsarsything else in relation to the issues
between Ms Proctor and Northable because he falt ttis should wait for the properly
constituted meeting, in line with the arrangeméinét had already been made.

[28] However, some discussion did eventuate becausertsdP raised those issues. Ms Proctor
had assumed the meeting was to talk about her setpusee a standard procedure and upon her
arrival she reiterated that she wanted clarificatadout the exact process that was being
followed regarding my case. He took a copy of thplByment Relations Act 2004iq] off his
shelf and dropped it onto the table and said “tisisvhat we are following. The law. This Act.”

[29] Mr Matthews told me he referred to the EmploymealalRons Act as a way of stressing that
Northable intended to honour its obligations. Msd®r then began to raise concerns she had
about the renegotiation of her agreement, sayiag ithhad been thrust upon her during her
performance appraisal. Mr Matthews made some corsmabout the fact that her leave
entitlements were more generous than those of staffrand that this had caused “bad blood.”

[30] He then went on to express his concerns about Mstdtts behaviour the day before. Staff
had told him they were frightened by her outbusstd that such behaviour (which she had
displayed before) had to stop. However he wouldt@bher who had complained. Finally, they
discussed possible dates for the meeting whichbleath cancelled, before going their separate
ways.

[31] Ms Proctor told me that the meeting of 16 March adsig factor in causing her to resign.
She told me she had found the previous month vieegsful and: at this point | felt totally
disillusionedwith the way the negotiations had been handled fitwerstart...l was really upset
with how | had been treatedShe was also concerned, given the comment abodt 5lwend”
that her remuneration might have been discussddatliter staff in order to ...isolate me from
them and put more pressure on me to agree to aogeptreduction in leave entitlement.”

[32] On 17 March, she gave notice of her resignatiom.fidal day at work was 31 March. There
were no problems during the period of notice ane gdeclined offers from Mr Matthews to
reconsider her decision. Another staff member défthe same time. Northable hosted a large
gathering to farewell the two staff, inviting oveixty people from outside the organisation at
Ms Proctor’s request.

[33] Ms Proctor summarised her reasons for leaving lasnfe:
* “The NDRC Northablg had breached my contract by denying me my leatideament.
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It had been indicated to me that the NDRC wouldinae to breach my contract until |
agreed to accept a reduction in my leave entitldmen

That if | did not agreeddic] to a reduction in my leave entitlement then | \gobe
“restructured” out of my job.

That throughout the process the NDRC conductedgbkm®s in a manner that destroyed
the relationship of trust and confidence betweepleyer and employee.

That the terms of my contract were discussed opeitty other employees causing me to
believe that there was an orchestrated campaigadiate me in the workplace.”

[34] In the first two or three months after she left thable, Ms Proctor applied for two jobs
which were suitable for someone of her skills arpgegience, but was unsuccessful. After this
she decided for family reasons to take part-timekywas she had considered while still with
Northable.

Deter mination

[35] Although Ms Proctor was very concerned about threespondence of 7 and 14 March, she
arrived at work on the morning of 15 March prepaedieet with her employer. At that point,
she had not reached the stage where she felt shi® masign. She was still prepared to discuss
the issues which had arisen between them. Two ldégts as she told me, she had changed her
mind about this and no longer believed there waspampose to such a meeting. The question
for me is therefore whether anything happened,aarecto her attention, between the morning
of 15 March and the morning of 17 March, to causeth lose all trust and confidence in her
employer. | have not been satisfied that it did.

[36] The first significant event to occur was the calateln of the meeting of 15 March. | accept
that it was essential for Mr Matthews to attend aedwvas unavoidably prevented from doing
so. Immediately after the funeral he made a pyi@ftresponding to Ms Proctor’s concern that
she had not been informed in a timely manner ah@uabsence. Although it was never clear
quite how the miscommunication had occurred, it established that it was not his fault. It was
unfortunate that this meeting had to be canceligdhb blame attaches to Northable as a result.

[37] Next, Ms Proctor was entitled to know that the nmgpiwvould be rescheduled as soon as
possible. At the meeting of 16 March Mr Matthewsadissed alternative dates for the meeting.
Once again, | consider that this met Northablelggakions.

[38] This leaves for consideration the rest of the dismn at the brief meeting on the afternoon of
16 March. Again, | do not consider that there wagtlaing in Mr Matthews’s conduct to
precipitate a resignation. He was entitled to réeeissue of her behaviour the day before (Ms
Proctor does not dispute that it was inappropraaie that she owed Ms Eilering an apology.)
Mr Matthews did not make a great deal of fuss alboistand there was no suggestion that the
matter would go any further. As for the brief exega about the substantive matters between
the parties | am satisfied that Ms Proctor initateis. Mr Matthews halted discussion on the
basis that it should wait until a formal meetingohsider this to have been the right thing to do,
and do not consider his comments about the EmployRelations Act to be out of line in any
way.

[39] When she talked to me about her grievance Ms Rraelid she was certain that Northable
intended to vary her terms of employment unilatgrdl think it was too soon to tell. (Mr
Matthews told me that if this had been his planmoelld have got on and done it.) | consider
that Ms Proctor’'s resignation was premature. Shedabastily without waiting to see what
might come out of the proposed meeting. As web, dinderly completion of the notice period
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and the send-off given Ms Proctor and her colleaiguiécate that the relationship had not
broken down irretrievably.

[40] | am not satisfied that Ms Proctor has established any breach of duty by the employer
sufficient to lead her to resign. She has not established a personal grievance of constructive
dismissal.

Remedies

[41] | accept that the correspondence of 7 and 14 Maaised Ms Proctor anxiety and
uncertainty. She is entitled to a modest awardoafiensation for hurt and humiliation arising
out of her disadvantage grievancherthable is ordered to pay to her the sum of $1,500.00
in total pursuant to s.123 of the Employment Relations Act 2000.

Costs

[42] | leave it to the parties to discuss this issue éna@w if a determination is sought from the
Authority application should be made within 28 dayshe date of this determination.

Y S Oldfield
Member of Employment Relations Authority



