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DETERMINATION OF THE AUTHORITY

The Employment Relationship Problem

[1] The applicant, Kerry Te Huia, was employed by #&pondent, Elastomer Products Limited,
as a production labourer/extruder operator. MHU& initially obtained employment with the

respondent through an employment agency and wasdffiered a full time position on 23 June
2003 as a level 1 plastics employee. He progrefssadlevel 1 to level 1A on 15 September 2004
when he achieved 34 NZQA credits.

[2] During his employment Mr Te Huia was party to adiwidual employment agreement based
on the terms and conditions in the collective emplent agreement between Elastomer Products
Limited and the New Zealand Engineering Printind &anufacturing Union Inc.

[3] The respondent, Elastomer Products Limited (“Elastd), is a privately owned company. It
has operated since 1974 and has been manufactaiohg since 1978. Elastomer manufactures a
wide range of approximately 7000 extruded plastit silicone rubber products which it supplies to
about 800 customers domestically and internatignalElastomer is ISO 9000 certified and its
systems are audited by third parties. There isang emphasis within Elastomer on training and
employee movement in terms of remuneration is erb#msis of training and unit standards acquired
through the plastics industry training organisation

[4] The general manager of Elastomer, Mark Field, esehat the company has had long term
success in the competitive electrical cable manketonsistently manufacturing high quality cable.

[5] On 28 April 2005 Mr Te Huia was advised that he lddae issued with a written warning for

failing to carry out standard quality check proaeduduring the production of electrical cable. A
letter dated 29 April 2005, confirming the writterarning, was handed to Mr Te Huia on 2 May
2005.
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[6] Mr Te Huia says that the warning was unjustified.

[7] On 24 May 2005 Mr Te Huia was given one weeks eoticat his employment with
Elastomer was to terminate and his dismissal wdakk effect on Monday 30 May 2005.
Mr Te Huia was not required to work out his nogpeziod but was paid in lieu of working for that
week.

[8] The reasons given in a letter of 25 May 2005 fertdrmination of Mr Te Huia’s employment
were that he manufactured a carton with mixed wwieurs on 27 April 2005 and that on 18 May
2005 he did not carry out required wall thicknessts on cable, did not complete job cards and
manufactured cable with incorrect markings/printangd also failed to isolate or notify of the
incidents.

[9] Mr Te Huia says that his dismissal was unjustified.

[10] Mr Te Huia seeks reimbursement of three monthsvasfes in the sum of $5,760.00 (gross),
compensation in the sum of $6000.00, a referendecasts.

Thelssues

[11] | need to determine whether the written warning d&nel dismissal were justified both
substantively and procedurally.

[12] Section 103A of the Employment Relations Act 2000vjmles that whether a dismissal or
action was justifiable must be determined on areahbje basis by consideration of whether the
employer’s actions, and how the employer actedewdrat a fair and reasonable employer would
have done in all the circumstances at the timaligmissal or action occurred.

Was the warning issued to Mr Te Huia on 28 April 2005 justified?
The background to the warning

[13] On 22 April 2005 Mr Field received an email from Asian based client, Perennial Cables,
advising that there was a quality problem with somire deliveries from Elastomer. There were
undersize wires in two cartons of product delivered

[14] Perennial Cables advised in the email that thousanfdets of the finished goods had been
guarantined however some finished goods fitted whth batch of wires had been shipped out to
customers. Perennial Cables advised Elastomeiitthat incurred additional costs as a result of
the quality problem. Photographs of the undensizes were attached to the email.

[15] As a result of preliminary enquiries undertakerthg company it appeared as if the cable had
been manufactured by Mr Te Huia on 10 April 2005.

[16] Mr Te Huia was asked to attend a preliminary ingumeeting on 26 April 2005 into the
incorrect conductor being used.

[17] Notes were taken at the meeting on 26 April 200% subsequent meetings by management
of Elastomer. Mr Te Huia did not see these notew po the warning being issued. He told me
that he disagreed with the integrity of the notes.
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[18] Unfortunately | found it difficult to get a straigforward answer from Mr Te Huia to many of
my questions throughout the investigation meetirtgaving heard from the various respondent
witnesses as to the note taking at the meetingsdp the respondent’s notes form the best record
of the various meetings with Mr Te Huia and acaogtii | rely on them.

[19] Mr Te Huia’s initial explanations were not deemedbie satisfactory and the preliminary
meeting was followed by three formal disciplinargetings, two meetings on 27 April and one on
28 April 2005.

[20] There was a brief adjournment of the meeting orA@8I 2005. Prior to that adjournment
Mr Te Huia told Elastomer that he believed it wasaacident, and a mix up occurred although he
did not have any idea how it occurred. An adjougntrwas then taken to consider the explanation
and the meeting reconvened a short time later whnelecision to issue Mr Te Huia with a written
warning was advised to him.

[21] Mr Field read his decision which he had preparewiiting and issued Mr Te Huia with a
written warning to remain in place for one year.

[22] Mr Te Huia was given a letter to confirm the wagon 2 May 2005. He would not sign the
letter confirming the warning as he considerea ibé unjustified and said in his evidence that he
was both shocked and surprised as he had no eslofdthe seriousness of the situation. He also
said that he was not the person responsible falingahe wire spool.

[23] The letter advised Mr Te Huia that any further pperformance would render him liable for
more serious disciplinary action and that he waplired to complete all quality procedures as
required of him and to ensure that all related igudbcumentation is completed.

Analysis and conclusionsin terms of the warning

[24] The respondent carried out a preliminary invesigatvhen it received the complaint from
Perennial Cables and established that Mr Te Huitirhade the cables. The matter was discussed
with Mr Te Huia on an informal basis and his ifitexplanations were not accepted. From the
outset | am satisfied that Mr Te Huia knew whatwes being required to give an explanation
about.

[25] The matter then proceeded to a series of formaigdisary meetings. Mr Te Huia was not
advised in writing of the meetings but | find thet was adequately advised before each meeting of
its purpose, his right to representation and thewgeness of the matter. He was asked for his
explanations and there was, | am satisfied, corsiida given to these.

[26] The submissions on behalf of the applicant thaff®Huia thought he was attending training
and development meetings are simply not supporiedhb evidence. Any power imbalance
suggested by Mr Te Huia could have been minimiteée had either obtained a representative or a
support person. He was given this opportunitydmatse not to bring anyone to the meetings.

[27] There was a period of time between the making efdable by Mr Te Huia and the email

from Perennial Cables but, once the email was vedefrom Perennial Cable, Elastomer moved
promptly to investigate the matter. | am not detisthat Mr Te Huia was unduly disadvantaged by
the delay because he was shown and then givenscopel the relevant paper work. A meeting

was adjourned overnight so that Mr Te Huia couldsader that paperwork more fully. This was an
industry where the keeping of proper records waglired so there was written documentation
about the manufacture of the particular order.



[28] Mr Te Huia was to make an order for cable with 1rBth? wire however the cable was
manufactured with undersize wire of 0.75mma2.

[29] Elastomer concluded, | find reasonably, that MHIga should have ascertained the
whereabouts of the correct conductor wire and peréa in accordance with standard procedure an
end count of the strands to make sure the correetwas used regardless of who physically placed
the spool. In terms of placement of the spoolaswaccepted that Mr Te Huia did not have a forklift
licence.

[30] Mr Te Huia did not disagree in answer to my questig that this type of testing was part of
his job and he had been performing the role for years.

[31] Elastomer concluded that there were opportunitiesng the process of manufacture for
Mr Te Huia to recognise as a result of qualityitesthat the wire was undersize before it left the
company. | find that it was open to them to do sAlthough Mr Te Huia told me that wall
thickness tests are not always a reliable indichéowas also asked during the disciplinary process
why, when he made the next order requiring wir®.@bmm?2, he was not alerted to the fact that the
previous order must have had undersized wire. &IHtiia had no real explanation for this except
that he could not recall.

[32] Mr Te Huia said that there were systemic problemE&lastomer. Mr Field said that as a
result of enquiries he made he was not aware ofpmayious incidents of undersize conductor
being used for the past 16 years. | am not sedidfiat there was evidence to support that there
were quality problems at Elastomer. In any evenfl®Huia was reluctant to tell me what these
were as he did not want to assist the company.

[33] On behalf of the applicant Mr McDonald submittedttthe matter should have more properly
been dealt with as a performance management issue.

[34] There was though, as Mr Field outlined in his enme potentially serious ramifications for
Elastomer from the supply of the cable with undmdi conductors justifying the taking of the
matter seriously. The faulty cable supplied toeRaral was green cable which is typically used as
earth cable in appliances. Using an undersizediwtor in an appliance could have been life
threatening or could have led to product recallBnere was also the potential for damage to
Elastomer’s reputation with Perennial and anothistamer to whom some of the faulty product in
finished appliances had been supplied and who e@ped into the email sent to Elastomer from
Perennial. Elastomer had contracts with thesentslivorth in excess of a million dollars per
annum.

[35] The company also relied on the fact that Mr Te Hug& spoken to by his supervisor Mr Arps

on the same day that Mr Te Huia made the cable twélundersized wire (10 February 2005) about
the need for proper completion of his documentatvth respect to his production recording sheets
for 8 and 9 February 2005. On 10 February 20097 &IHuia’s production recording sheet again

omitted the detail Mr Arps had spoken to him aldmihg set up and run times.

[36] There was a training programme in place within dwmpany and Mr Te Huia was
participating in training toward achieving a NatbnCertificate in Plastics Processing.

[37] | find that Elastomer made it clear that they wigeating the matter seriously. Mr Te Huia
failed to perform the standard quality checks thiete part of his responsibilities and/or be alerted
throughout the manufacturing process to the faat the conductor wire was undersized. The
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carrying out of these procedures was important Hrede were serious consequences to the
company as a result of Mr Te Huia failing to undket the standard testing procedures. Elastomer
had to reimburse Perennial cable for the rejectedyrt and sorting costs in the sum of $2,195.28.

[38] I conclude that Elastomer was justified in treatiihg matter seriously and issuing Mr Te Huia
with a written warning.

Determination as to whether the warning was justified?

[39] The issuing of Mr Te Huia with a written warning svan action that a fair and reasonable
employer would have done in these circumstancesrevir Te Huia had failed to carry out
standard testing procedures to confirm to Mr TeaHhe importance of carrying out quality checks
and completing quality related documentation.

[40] The procedure overall adopted to investigate theems that resulted in the warning was
fair.

[41] The warning issued to Mr Te Huia on 28 April 200&swustified.
Was the dismissal justified?

Thereasonsfor dismissal

[42] The reasons Mr Te Huia was dismissed were as fellow

* Manufacturing a carton of mixed wire colour on 23riA2005.

* On 18 May failing to carry out wall thickness tests cable, failing to complete job cards
and manufacturing cable with the incorrect markipgsting.

* Interms of all these incidents, failing to isolatenotify of them.

Analysis and conclusionsin terms of the dismissal

[43] Mr Te Huia says that the dismissal was unjustiietbngst other reasons because he was not;
notified in writing of the instigation of a disciphry process, advised sufficiently of the allegas

of misconduct he was facing and told that there twaspossibility of dismissal. Mr Te Huia also
says that the alleged misconduct should have besmatetl as a performance issue and that
termination was out of proportion to the actionmptained of.

[44] The production manager of the silicone and cablgadment is Wayne Meaclem. In late
April or early May 2005 it was brought to his atien that a carton containing about 4000 metres
of wire had two different coloured ends light aratkdgreen hanging from the two corners of the
carton.

[45] Colour is important because it is used to distisgudifferent types of conductor. An
incorrectly coloured cable could mean the wrongewiype or length is fitted into a loom.
Mr Meaclem asked Mr Arps to rewind the cable aniaieine how many metres had been affected.
Mr Arps was able to ascertain that 90 metres haah ladfected. He said that the change in colour
from light green to dark green was gradual andjdbesheets and quality detail suggested that the
wire had been produced by Mr Te Huia on 19 Aprd20

[46] The difference in colour suggested that the cabld mot been checked when the box was
started.



[47] On 5 May 2005 Mr Te Huia was given the relevantgbkets related to the colour issue and
asked to think about the possible causes. Thesdavaave been a meeting on 9 May to discuss the
matter but Mr Te Huia was on sick leave until 17yMa there was no meeting until he returned to
work on 17 May 2005.

[48] Mr Meaclem was not satisfied with Mr Te Huia’'s exiphtion thatmaybe it was the stock.

Mr Te Huia was told that a formal investigation Wblbe carried out into the problem of the
different coloured wire and he was advised to obsaiepresentative. He was told there would be a
meeting on 18 May 2005 at 3.30pm.

[49] Mr Te Huia was asked at the meeting on 18 May wdrethe wanted representation.

Mr Te Huia did not want representation for this tmee He was asked questions about the
different coloured cable. Mr Meaclem felt that Wi Huia was vague and obstructive in his
answers. | find, as recorded in the quality oridea near miss investigation report, that
Mr Te Huia was asked at this meeting if there waghang inside or outside or his employment

that could be a cause to his quality control pnoiseand that he said he would think abut that and
the meeting was adjourned.

[50] Mr Te Huia then worked out his shift on 18 May 2@fi&ing which there were some further
issues. Mr Te Huia produced eight boxes of cabteobly recorded three wall fitness tests instead
of the eight required. Mr Te Huia also produceekesekilometres of electrical wire printed with the
incorrect temperature rating of 150° C instead loatithe order required of 180° C. The wire would
have taken about 3 hours to run and should have ¢tteecked visually about every 10 minutes or
so. The production recording sheet had “canceledno other information about the cable. A job
card was in a box of cable without the relevant pamber or job number written on it which
meant it was unable to be identified and there mearaceability for the product. The faulty cable
had not been isolated or notified to anyone.

[51] Mr Meaclem met with Mr Te Huia on 19 May and addisem of the discrepancies from the
shift on the previous day and asked him how thesuoed. The quality or accident near miss
investigation report records that Mr Te Huia:

» Deflected the question.

» Hehad no recall of the incidents occurring.

* He had not had time to think the issues over as he was an hourly rate worker and did [ not]
think of anything related to his employment outside of work hours.

[52] Mr Te Huia was advised by Mr Meaclem that the issaiesing on the shift of 18 May 2005
would form part of the investigation that they wenedertaking in conjunction with the mixed
colour wire issue. Mr Te Huia was not advisedhaf meetings in writing but | am satisfied that he
knew what the nature of the allegations were anslpvavided with the necessary paper work.

[53] There was then another meeting on 23 May 2005.Mbaclem was present with Mr Ching
who was at that time the production manager forcdi#e plant but is now deceased.

[54] | am satisfied that Mr Te Huia was verbally advisedor to this meeting to have a
representative and that he could face a disciplioatcome including dismissal. Mr Te Huia did
not give any real explanations in response to quasg about all the quality issues. On one
occasion when asked for the truth he resporfidegou to work out. Mr Te Huia seemed to accept
however that he was required to do the tests omtreufacturing order.
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[55] Mr Te Huia said in his evidence to the Authoritattimany issues and failures he was blamed
for are in fact quality system failings and a lamkclear policy and procedures on the part of
Elastomer. | am not satisfied that he gave thigamation at the time and further the evidence from
the respondent supports that there were clearipsland procedures about quality testing.

[56] After the meeting on 23 May Mr Ching and Mr Meaclemet with Mr Field to discuss the
matter. Mr Field, who | found to be a reliable astchightforward witness, told me that all three
arrived at a decision to dismiss Mr Te Huia after ineeting on 23 May 2005.

[57] There is a right for Mr Te Huia to be heard by thecision maker. Although Mr Field
confirmed that all three men made the decisiongmi$s only two, Mr Ching and Mr Meaclem had
been present at the meeting on 23 May 2005. |dvbale found the fact that Mr Field was not
present at the meeting on 23 May 2005 procedutaifgir had there not been a further meeting
with Mr Te Huia on 24 May 2005 and all three demismakers.

[58] That further meeting on 24 May 2005 was to giveTdrHuia a final chance in light of his
previously unsatisfactory responses to explainginaity issues or offer matters in mitigation. He
was advised he was entitled to representation. TéiHuia did not provide anything further
although Mr Field tried on several occasions tooemage him to provide a response or explanation.
At one stage Mr Te Huia requesteat to talk. Mr Field made it clear that they needed to come t
decision and that there was the possibility thatT@mHuia would lose his job. Finally an
adjournment was taken and then Mr Te Huia was tleadecision that there were several instances
of misconduct and that Mr Te Huia’'s employment weaminated on one weeks notice.

[59] The mixed wire colour incident occurred prior te tissuing of Mr Te Huia with a written
warning but was discovered after the warning waged. The date for that incident was incorrect
in the dismissal letter. It should have been 191A2005. | am not satisfied that incident alone
would have justified dismissal in those circums&mc However while that matter was being
investigated Mr Te Huia failed to undertake sevetahdard quality checks and tests and complete
necessary documentation on the shift of 18 May 2dastomer lost one night’s production on an
extruder on 18 May 2005 because it was not confitlest other quality control tests had been
carried out by Mr Te Huia.

[60] In my view there was merit in Elastomer’s conclusibat the failure on Mr Te Huia’s part to
complete the quality checks on 18 May 2005 wasssrithat Mr Te Huia had no explanation for
the failure to carry out the tests and that assalrénis actions and inactions placed Elastomer’'s
business at risk.

[61] Mr Te Huia had a few weeks prior to these failusesen formally warned about the need to
complete all quality checks and documentation. eGithat warning concerned quality issues it was
open to the employer to take it into account. Téteer confirming the warning provided that
further poor performance would render Mr Te Huiable for more serious disciplinary action.
Mr Te Huia had been advised at the meeting on 28 that this could include dismissal.

[62] Further, when the quality issues occurred on 18 ,MdyTe Huia knew there was an
investigation into another quality issue of mixedrewcolour. He had that day met with
Mr Meaclem and Mr Ching about that matter.

[63] It was reasonable for Elastomer to conclude thafT&Huia knew how to carry out the
tests/checks and that they formed part of his ggponsibilities. Elastomer had to have trust in
Mr Te Huia who operated the extruder unsupervibatiie would carry out his job and perform the
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necessary quality checks on the wire produced amuiplete the required documentation.
Elastomer decided that it could not have that rearggrust and confidence in Mr Te Huia.

[64] The procedure adopted by Elastomer to investidetiality issues was fair.

[65] | conclude for the above reasons that the decisidtlastomer to dismiss Mr Te Huia for the
guality issues that occurred on 18 May 2005 wasthat a fair and reasonable employer would
have taken given those circumstances.

Determination asto the justification of the dismissal

[66] I find that the dismissal of Mr Te Huia on noticasyjustified. He does not have a personal
grievance and there is nothing further | can dassist him.

Costs
[67] | reserve the issues of costs.

[68] Mr Te Huia is legally aided. It may be that agreaincan be reached to resolve the issue of
costs without the need for submissions to the Aiitho

Final comment
[69] Mr Te Huia told me that he wanted a certifecadf service from Elastomer to assist in

applications for positions. | do not anticipateagibmer would have any difficulty with the
provision of such a certificate.

Helen Doyle
Member of Employment Relations Authority



