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DETERMINATION OF THE AUTHORITY

Employment relationship problem

1. The employment relationship problem is about Ludfaws’ classification under the terms of
the relevant collective employment agreement. Aissed with the problem is a secondary

issue about any wages and statutory holiday payhthanight be owed.
The facts

2. Lui Andrews was employed by Layton’s Linen Hire liied (“Layton’s”) on 31 March 2001
as an hourly casual worker under the terms of diviohual employment agreement because
the applicable collective employment agreement e- lthyton’'s Operations Employment
Agreement (the first agreement) - had expired.

3.  Mr Andrews says that from the end of September 2@®1ivas asked to work on a regular
basis weekly — to classify him as a permanenttimé employee - and says that he regularly

worked in the washroom to be entitled to an exi@gnpent. He says that he became a



2
permanent employee because he started to work ragutéar 40 hour weekly periods. The
Union says that from about 1 June 2002, Mr Andreesame a washroom operator. This
claim has been made on the basis of Mr Andrewsiesting his Union to take up on his
behalf the work that he says he was carrying otitémwashroom. Mr Andrews says that the
work he commenced in the washroom entitled himhtowashroom operator’s rate of pay.

The company denied the claims.

The first agreement was signed off on 27 Augustl20Dhe term was from 1 February 2001
to 30 September 2002.

The agreement has two relevant clauses. They are:

“18. Wages

18.1 The ordinary hourly rate set for each employee Ishat be less than the
applicable rates shown below:

1 February 2001 1 December 2001

Casuals employed prior to 1 August  $9.51 $9.51
2001

Casuals employed from 1 August 9.30 9.51
2001

New permanent employees 9.30 9.51
employed from 1 August 2001

All other permanent employees with 9.51 9.75
six months’ service

Washroom operator with six 10.16 10.41

months’ service

20. Employment Status
20.1 Permanent full-time employees

Employees who are engaged or change their empldyre&ius by
agreement to work 40 ordinary hours per week aremp@ent full-time
employees.

20.2 Permanent part-time employees

a) Employees who are engaged or change their empldystatus by
agreement to work less than a full period of 40imady hours per
week are permanent part-time employees and shaufghlol pro-rata
the appropriate rate of payment prescribed in #higgeement.

b) When the employer engages an employee to worktipgtor an
employee agrees to change to part-time work, thesfahall be
recorded in the personnel file at the time of eregagnt or changed
and shall be signed by the employee.

c) These provisions shall not be used for the purpdseducing hours
of work or the earnings of any full-time employegheut their
approval.



20.3 Casual employees

For the purpose of this Agreement, a casual emplagedefined as an
employee employed on single engagements for pedbdsss than one
week.

20.4 Temporary employees/fixed term employees

Employees whose terms of employment is fixed iingrrby agreement
prior to commencement, normally to cover specifinasions which are
temporary in nature, e.g. Parental leave, etc.

20.5 Pool employees

A pool worker is a permanent part time worker we@mployed on an as
and when basis and for which there are no guarahtemurs of work.

Note: All terms of engagement shall be recordediiting and a copy given to
the employee at the time of engagement.”

Upon his commencement of employment, Mr Andrews paad as a casual hourly worker at
the rate of $9.30. Upon the commencement of tleative employment agreement above,
Mr Andrews was paid by the company under the diaasion “casuals employed prior to 1
August 2001"at the rate of $9.51 because Mr Daley told me sneidence that Mr Andrews
was a casual prior to 1 August 2001. His pay ia®eewas backdated to 1 February 2001
under this classification. By the time the firgt@ement was signed off Mr Andrews had not

worked more than six months.

The company maintains that ap@ol employeeMr Andrews was paid the correct rate under
the classificatiorfcasuals employed prior to 1 August 200bécause prior to that date he
was employed as a casual hourly worker (underdireg of his casual hourly engagement on
an individual employment agreement) and there leghmo written record of any agreement
for a change [evidence from Brian Daley, operatioreager]. Further, the company says
that as a pool employee™he was employedoh an as and when basis and for which there
were no guaranteed hours of work'ln the company’s opinion, this distinguishes Hiom

being a part-time employee or a permanent part-tirokker and using thgpermanent part

time employeestlassification.

On 13 November 2002, the Union and Layton’s sigmdd the Layton’s Wellington
Operations Collective Employment Agreement — (tteosad agreement). The term of this
second agreement was from 1 October 2002 to 30edetr 2004. The wages clause at

clause 18 involved the following changes to the evages:



10.

11.

12.

“18. Wages

18.1 The ordinary hour rate set for each employee shallnot less than the
applicable rates shown below:

1 October 2002 1 October 2003

Casuals employed prior to 1 August ~ $9.76 $9.99
2001

Casuals employed from 1 August 9.76 9.99

2001

New permanent employees 9.76 9.99

employed from 1 August 2001

All other permanent employees with 10.00 10.24
six months’ service

Washroom operator with  six 10.68 10.94”

months’ service

The employment status involves the same definitiofygermanent full-time employees”,
“permanent part-time employees”, “casual employeg4eémporary employees — fixed term
employees” and “pool employees’as the first agreement. Clause 20 also contimith the

sameNote: “All terms of employment shall be recorded in wrgiand a copy given to the

employee at the time of engagement”

It is common ground that from 1 October 2002 thengany continued to pay Mr Andrews as
a “casual employee prior to 1 August 200QHis rate of pay was increased to $9.76 and
backdated. The Union and Mr Andrews say that Mduews is entitled to thevashroom
operator with six months’ servigate and, in the alternative, at least‘thiéother permanent
employees with six months’ servicelassification since he was a pool employee baing
worker defined a%a pool worker is a permanent part-time worker wiscemployed on an as
and when basis and for which there are no guarahtesurs of work’and regards himself as

a permanent full time employee.

The primary issue in this problem is determiningatvia pool employeemeans under the

agreements when the respondent has referred tondrefvs being a casual employee and
paid on a casual employee’s rate of pay. As thasten has developed in the Employment
Relations Authority, the Union has undertaken aalysmis of the amounts of money that Mr
Andrews was paid, what it thinks he should havenbgsd, and made a calculation on the

basis of any changes in his classification as tatwle would be entitled to as holiday pay.

| have reserved the right of the respondent toyrapthe details of the calculations made by
the Union on Mr Andrew’s behalf. | have reservkd tssue of any recovery of wages and



13.

14.

15.

16.

5
statutory holiday pay for reply and further deteration if it is required. The focus of this

determination will be on what classification shobkze properly applied to Mr Andrews.

| find that the respondent had reasoning to claddif Andrews under th€asuals employed
prior to 1 August 200Xlassification from 27 Augst 2001 since he hadvipesly been
employed as a casual and there was no record ooty change and he had not been
employed for more than six months. | find that Mrdrews should have been classified on
“all other permanent employees with six months’ sar” at the rate of $9.75 on 1
December 2001. This is because he was a pool gagfoom October 2001 even though his
hours were variable on a need as required basivecalse Pool employee is defined as a

permanent part time employee. My reasons arellasvio

Pursuant to the first employment agreement eachlogeg had an “employment status”
(clause 20). The three classifications are nanpdymanent full time (clause 20.1),
permanent part time (clause 20.2) and pool empkoyelause 20.3). There is no provision
for a full time pool employee and any pool emplogeeld only be part time. Apermanent
full time employee’has permanent on going employment but a pool waskenly engaged
when the employer has work available. A casualfmaen going employment. Since there
was no classification for a ‘permanent pool empédyend Mr Andrews had more than six
month’s service, given his hours and status he ldnoave been classified as‘@ermanent
part time employeealthough his hours were variablée was therefore entitled to the rate of
49.75 on 1 December 2001, and $10 on 1 October 200210.24 on 1 October 2003 under
the classification of All other permanent employees with six months’isefv He was a

pool worker and as such fits in the definitio® pool worker is apermanent part time

worker who is employed on an as and when basis and fashwthere are no guaranteed
hours of work.(Emphasis added). | was not convinced by Mr Dalegvidence on

maintaining Mr Andrews as a casual.

Furthermore Mr Andrews was not“@ew’ employee for the New permanent employees
employed from 1 August 2001¢lassification. So he must be excluded from ftinis

translation.

The evidence falls short of establishing that MdPews was a full time employee in October
2001. He was not engaged as such. Any changgregement has not been established
because it was not put in writing and Mr Andrews dot work 40 hours every week. There

were weeks when he did not work the required hoamnsl was not asked to work and a
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number of weeks where he worked 40 hours that isnoonsistent with a permanent part

time employee.

17. | now turn to the question of whether Mr Andrewsswawash room operator. The plain
meaning of the words of the employment agreemenige for an additional payment for a
person who is a washroom operator being someondswvioperating” the “wash room”. The
classification does not apply to all staff givere tlother existing classifications. The
classification for the wash room operator envisagesadditional reward for some special
service different from those other employees. Gitlee serious differences between Mr
Andrews and the Respondent in regard to Mr Andnessting the requirements the applicant
has not been able to establish that he was a “wash operator” within the meaning of the

collective employment agreement.

18. Mr Andrews has been partially successful in regardhe classification of his status. His
success entitles him to further payments thatudda the parties to reconcile. Leave is also

granted in regard to any holidays pay entitlemssue.

19. Costs are reserved.

P R Stapp
Member of Employment Relations Authority



