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Employment Relationship Problem

[1] This is an employment relationship problem atibe ratification of a collective employment
agreement involving the company’s advocate’s aitthto sign the terms of settlement reached in

bargaining, and a question about whether or notetmas of settlement are binding?
The facts
[2] The facts can be briefly summarised as follows.

[3] The respondent is a food processing companyhasdour manufacturing plants. Only three

of these are relevant in this dispute, namely:

. The King Street, Hastings plant. This plant preessreceipt products that do not rely

on fresh crops. However, from around January tdlAjach year the plant undertakes
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crop based production and at those times the wandefincreases from approximately
600 to 1,200 people.

. The Frederick Street, Hastings plant. This plawbives 120 employees engaged in
packaging bulk frozen food for retail.

. Frozen product is processed at Christchurch. plast processes vegetables for bulk
freezing and then the vegetables are used at duefick Street, Hastings plant.

[4] There is a Heinz Wattie’s plant at Tomoanahe Hawkes Bay. It has its own collective

employment agreement and is not relevant in tispude.

[5] There are two collective employment agreemeitise first is called the Principal Collective
Employment Agreement (“PCEA”) and is not direci#yavant. Permanent employees are covered

by the PCEA. It also covers seasonal employees thlan the crop based seasonal employees.

[6] The other collective is called the Seasonal€iive Employment Agreement (“SCEA”) and

is at the centre of the current problem. Thisd@sinally expired, and its extended enforcement
date expires on 30 April 2006 pursuant to sect®wfihe Act. The SCEA covers crop based fresh
produce seasonal employees at Hastings, and alsenffood employees at Christchurch and

Hastings.

[7] Inlate January, early February 2005, Mr DaRiobb, the employee’s New Zealand
Employee Relations Manager prepared an “in houselichent (called the employment agreement
renewal “mandate document”) for the company’s ekeeueam to review and ensure its interests
would be reflected in the anticipated forthcomimgdaining process (Robb 3). That document
included a statemeritis there a company ratification process”es. This mandate and sign off
by the executive upon reaching terms of settlemdimg document was approved as a bargaining

mandate by the executive teAm

! The “mandate document” is subject to a non-putiiceorder and conditions placed on its use. Aeottocument
produced by Heinz Wattie's called ‘Overviews’ haseh prohibited from publication and conditions pnutits use.
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[8] Bargaining was initiated by the unions on 20rta2005 with notice and the proposed

coverage clause (“BOD 4”). Under s.43 of the Erngplent Relations Act Mr Robb drafted and
posted the required notice to all employees. Algtothere were various delays before the
bargaining commenced, the bargaining process agmgiBPA) was settled between the parties.
Although it was not signed by the unions, it wasegded by them and their acceptance was
conveyed in an email. The relevant provisionsaaréllows.

“Authority to reach agreement

The parties to the negotiatiohsve the authority to reach agreememhich will be

subject only to the applicable ratification procdss both the union(s) and for the
Company Any limitations on authority in respect of rat#tion processes will be

outlined immediately prior to the initial commen@hof negotiations. (Emphasis
added)

and

“ Record of negotiations

Each party will be responsible for keeping its aweord of claims, responses and
positions taken and negotiations. They will alsefka common record of matters
agreed upon. Any record of matters arising dumagjotiations including ‘Terms of
Settlement’ shall not be taken as an agreed reootd signed off by both/all partie’s
(Emphasis added)

and

“Terms of Settlement

Upon reaching a settlement, the terms of thatesattht will be recorded in full in
writing and will be signed off by the authorisedradates before the negotiations are
concluded (Emphasis added)

The parties will provide representation immediatafier the formal negotiation
process is concluded to draft a Terms of Settlemieciment.”

and
“Agreement Document

The company will be responsible for the draftin@ofagreement incorporating the
ratified terms of settlemeniThe draft document will then be thoroughly cleecky
each party to ensure that it accurately recordsdljeeement between them. Any
apparent discrepancy shall be notified to the oty and resolved before the
agreement is signed ...(Emphasis added)

[9] Bargaining commenced on 7 July 2005. Mr Roaysshat he opened the negotiations by
raising ratification. He says he asked Mr GartHpds, from the Engineers Union, and the
advocate for the unions in the negotiations toileitihe unions’ ratification process. Mr Malpas

indicated that the union ratification was 50% pbne for the combined unions group. Mr Robb
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says that in reply he advised that the companyiaation process was that the terms of settlement
would need to go to the executive for approval (Rd5). The union participants deny or could not

recall that he raised this.

[10] There were further negotiations on 8, 14, 48 a7 July 2005. Another meeting occurred on
16 August 2005, and settlement occurred on 16 AUQA5S, three days before Mr Robb was

promoted to a new position on the executive.

[11] On 22 August 2005 Mr Robb sent draft termsettlement to Mr Malpas. He referred to
saying at the time that the draft terms of setti@meere: ‘Work in progress”In an email he stated
that Mr Malpas shouldHave a look through it and get back to him befare sign off and you take
it to ratification”. Mr Malpas replied on 24 August 2005 with a commémniny changes”.
However, Mr Robb replied that same day stating ‘thathad a lot of things on his mind and he had

sent completely the wrong file to review”.

[12] Another draft was received by Mr Malpas onA@yust 2005. On 31 August 2005 Kerri
Johnstone, the Payroll Manger received the “fimaftti of the terms of settlement for the SCEA
from Dave Robb. She proceeded to update payraitnmdtion in the event that the terms of
settlement were ratified. She asked him to letdnenv when it would be actioned. She went on
leave from 29 September until 22 October 2005. #aieproduced dated 31 August confirms that
the new agreement was subject to ratification asdldhnstone waiting for the green light to action

the matter (Robb and Johnstone dated 31 August)2005

[13] Mr Malpas and Mr Robb met again on 2 Septen20€5. It was agreed that Mr Robb did
indicate that the company was considering not mgpthe crop based production because the

settlement reached was too expensive.

[14] During this time Mr Robb kept Mr Neville Canuer, the executive member with the
responsibility for the crop based production, updain the developments in the negotiations. Mr

Cameron says that he reported to the managingtaiiretio, he says, decided to leave the decision
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on approving the settlement or not with Mr Camerdfr. Cameron decided that he would not

approve the settlement for the crop based produetial told Mr Robb of his decision. The
decision was not directly conveyed to Mr MalpasMryRobb and Mr Malpas did not know of the

decision (Cameron 7).

[15] On 8 September 2005 the final version of #rens of settlement was presented to Mr Malpas.
In the meantime ratification had been sought froenunions’ members. The terms of settlement
were signed on 12 September 2005. Mr Robb did makee comment upon the signing the terms
of settlement about the company’s unhappiness@dehl for the King Street site and that he told

Mr Malpas:“We are going to have a problem”.

[16] Mr Malpas says that Mr Robb sai@hat the company would be placed in difficulty by
applying the settlement to the King Street sitbft Malpas says that Mr Robb made no suggestion
the deal would not be honoured, which is consistetiit Mr Robb’s evidence thalt signed the

terms of settlement because | hoped that theraeldmibn agreement”. (Robb 24je already

knew, however, that Mr Cameron had not approvedcétidement.

[17] Steps were then taken by the company to fpatplace the increases to all employees except
the crop based King Street employees. When Msdodseturned from leave she asked Mr Robb
about the ratification and he sent her Mr Malpasigil. Mr Malpas telephoned her about when the
rates would be loaded and effective from. She hatd that she would follow it up with Mr Robb.
The decision was made that rates would be effettora 12 September and she sent out the new
rates to the Payroll and HR team. At that pointBlsckburn contacted her that the increase would
only apply for the frozen sites because the combaalynot approved the increase for the King
Street site. She informed Mr Malpas the increadbé frozen site employees would be from 12

September.

[18] On or around 27 or 28 September 2005 Mr Malpa&sed the issue with Mr Robb about the
payment to the King Street employees and whemitrease would be processed. He says Mr

Robb replied with a complaint, namely that he hadyet been‘formally informed” of the unions’
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ratification. Mr Malpas formally notified the corapy of the unions’ ratification on 28 September

2005. Nothing further will turn on this. There swao other response from Mr Robb, however. Mr
Malpas sent another email on 12 October 2005 askiven the wages adjustments would be made.
Again the company did not respond with any suggedtiat the terms of settlement did not bind

the company. Instead there was no response.

[19] During this time problems with the coveragdlud King Street employees started to emerge
and the initiative was taken by the Service anddP®orkers Union Nga Ringa Tota to seek some
clarification that involved the local official Thas O’Neill and the Union’s legal officer Luci
Highfield on an issue of outsourcing. Mr O’Ne#lported on the matter to Mr Malpas. In a reply
to a letter from Ms Highfield on 1 November 2005, Rbbb replied referring to what he called:
Significant commission operational issu@’relation to the crop based King Street plarlyon

Even at this point this letter did not assert airolthat there was no settlement of the SCEA dr tha

the terms of settlement had not been approved.

[20] Mr O’Neill wrote to the company on 11 Noveml&805 and asked what the hold up was in
signing the SCEA, and Ms Blackburn, Heinz Wattie’snan resources manager, responded that the
hold up was a delay in drafting the agreement. i$fige was taken up again on 6 December 2005
where the parties discussed the SCEA. Still thex® no suggestion that the settlement had not

been reached or that it did not apply to King Stree

[21] On 3 February 2006 Heinz Wattie’s told theans its position that there was no agreement

and it had not ratified the agreement.

The parties’ submissions

[22] | must say the submissions received by me frloenparties’ representatives are extremely
good, covering each other’s points of differenbe,law and clarifying the issues. Their points of

relevant difference can be summarised as follows.



The Unions’ case

[23] The unions claim that only one issue exisSibey say it is a factual one that relates to Mr
Robb’s authority to sign terms of settlement arat #t no stage prior to and upon signing the terms
of settlement were the unions made aware thatdhmgpany’s ratification process involved the
approval needing to be gained from the executivkthe managing director for the terms of
settlement to apply. In other words the company b@und by Mr Robb’s signature on the terms
of settlement reached in collective bargainingd@ollective agreement giving rise to an
enforcement action and determination on a dispobeitsback pay. Mr Robb says that at the
commencement of the negotiations he did pointloaitthe company’s ratification process required
the executive’s approval. This is denied by thimsi withnesses. The applicants say that they
never really had any knowledge of the authorityth@ company but understood that it was Mr
Robb who held the authority (mandate) to sign igderms of settlement for a collective

agreement.
The Company'’s position

[24] Heinz Wattie’s submitted that Mr Robb had mtual authority to commit Heinz Wattie’s to a
collective employment agreement without apprové&ABand “mandate document” and Robb’s
evidence and his job role). It relies on the Iantaelates to the law of apparent authority or
ostensible authority. It relies not on Mr Robb&nduct but Heinz Wattie's being the principal

involved in the collective bargaining.

[25] It has been submitted that the Authority skdocdnsider that Dave Robb could only bind the
company to a collective agreement if he had theaiiy to do so, and that authority rested on the
ratification process involving approval being neseflem the executive team. The terms of

settlement were no more than a record of negotiatio the stage that Mr Robb signed them. Mr

Robb always had authorisation to sign the compateyias of settlement.
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[26] Itis therefore critical to consider the questas to the extent to which the company held out

Mr Robb at the time of the bargaining, not anythiregdid at that time or thereafter.

[27] The company’s position is that it did nothiexpressly or impliedly to authorise Dave Robb
to bind it to a collective agreement and it defiiefRobb had any such authority, which as he says:

“would be more than his life was worth”.
[28] Furthermore, the following points were made:

o That the settlement is not a collective employmagteement to enforce
compliance. The Authority has no power on thesatthe terms of settlement
to impose terms not embodied in a collective empleyt agreement. This is
not about that but more to do with the enforcenwérdgreed terms if Mr Robb

has bound the company to the terms of settlemerrfagreement, | hold.

o0 The BPA permits the Terms of Settlement to be deydil requiring approval
(alongside the unions’ ratification) and that itsaslways known at least by the
unions’ advocate that this was required. Thisuppsrted by the “mandate

document”.

o Mr Robb did not deliberately set about to misleadeceive the unions when he
hoped there could be agreement. | accept thatnkderstood approval was
required. | accept that he genuinely signed thmgeof settlement believing
they were a record of the negotiations upon regchmagreement that needed

ratification.

[29] The unions have rejected the company’s argame&hey contend that fundamentally the
bargaining agreement applied, the terms of setti¢mu@ binding and that it could reasonably rely
on Mr Robb’s authority to bind the company to therts of settlement reached in the collective

bargaining.
Findings and determination of the employment relatbnship problem

[30] Some urgency has existed in this matter bexthes current SCEA’s nominal enforcement

period of one year expires on 30 April 2006 ane@wa oollective agreement has not been signed
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off. Notwithstanding that, the matter was notdila the Authority until 22 February, with the

statement in reply being filed on 10 March 2006.

[31] The Heinz Wattie's submissions rely on Mr Ralting to sign terms of settlement that could
only bind the parties upon the completion of thegureed ratification processes. The unions are
required to meet the statutory requirement to lzexegification process for the collective
agreement. This has not been challenged onceautbheroe of the ratification had been conveyed to
Mr Robb. By contrast, Heinz Wattie’s ability tovgea ratification procedure existed under the

terms of the BPA.

[32] The BPA makes provision for ratification oktherms of settlement by the unions and the
company. Itis a statutory requirement for theousibut not so for the employer. There is nothing,
however, to prevent parties agreeing to a proceithatebinds an employer to complete ratification
in a BPA. Without some explanation of what was ntéxy the company’s ratification process the
unions would be left to reasonably assume thaativecate had the authority to sign terms of
settlement that would be embodied into a colleciigeeement. In that situation ostensible
authority would apply. One of the parties’ reqments under the BPA was to outline their
ratification procedure at the commencement of #ggpotiations. This certainly happened for the
unions. There is a dispute about it happeningiercompany. What happened is unsettled and
affected by denials and equivocal evidence. Wherséettlement was reached the unions embarked
on their ratification and Mr Robb learnt that Mrr@aron and the chairman had effectively declined
to approve the settlement for the company. Mr Rapbarkably did not disclose this detail when

he signed the terms of settlement later.

[33] The employer party was Heinz Wattie’s not Mol#®. As such Mr Robb required approval
for the settlement to be embodied as a collectmpleyment agreement under the Act in terms of
the “mandate document” and the requirements ofdiés There is sufficient evidence of a
company ratification being required under the BP# avolving company approval in the

“mandate document”, notwithstanding the credibitltiferences that emerged during the
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Authority’s investigation. Mr Robb’s role gave himo more responsibility than to advocate on

behalf of the company with the approval restingradther level. Also Mr Cameron gave evidence

of his knowledge of the internal procedure existing

[34] The approval of the terms of settlement wamfdly declined by the company on 16
September 2005 at an executive team meeting, anagtged to the unions on 3 February 2006,
which is an extraordinary delay. For two weekslovember Mr Robb was away on sick leave and
then had to deal with another union on the outsogrssue. That explains some of the time. Mr
Robb’s failure to tell the unions that the compaag not approved the terms of settlement, and
requiring the unions to ratify in a timeframe bef& September 2005 and then to leave it until 3
February 2006 to inform them of the company’s denisand even pointing out that there was a

problem, is nothing short of remarkable.

[35] The company has submitted the point of vieat thanges in the market could necessitate
approval being declined in the time it took theamsi to ratify. If this was so it would be
remarkable that there would not have been someesrervention and change in the mandate for
negotiations by the company before the negotiatashed an agreement and at the very least Mr
Robb being informed. This line of argument hashe#n of any assistance. It is extraordinary if
the company thought it had some unlimited timesfdy or delay its position, even if Mr Robb

thought there could be some agreement, which haatiéxplain.

[36] Mr Robb probably genuinely hoped there coutdan agreement. This is supported by his
evidence thatl signed the terms of settlement because | hopatithere could be an agreement”
(Robb 24) Mr Malpas had informed him of the unions’ rat#tion so the only outstanding variable
was the company'’s approval that was required. Reabsy Mr Robb did not disclose the detail
that Mr Cameron had declined to approve the ternsgttiement to Mr Malpas even although the

terms had been reached within the mandateMr Robb had kept Mr Cameron up to date with

progress during the negotiations. In additionititernal communication between Mr Robb and Ms

Johnstone was not that clear either, until Ms Bback intervened and Ms Johnstone formed the
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view that she would wait for the green light toqgeed. Her action of explaining to the union

officials that the delay was being caused in dngfthe agreement has not assisted either. There was
evidence that Mr Robb needed prompting on anotbeasion to run through the company’s
ratification procedure that was explained by MscBltaurn and | was asked to regard this as a

backup for him making the explanation requiredhave not given this any weight.

[37] Mr Robb relies upon Mr Malpas picking up frdis comments that there was a problem,
significant enough, to mean that the company waoldapprove the settlement. Mr Malpas signed
the terms of settlement but did not know that drens of settlement had not been approved by the
company and was only alerted to a problem existidgrmally the unions would be entitled to rely
on the company’s advocate to have ostensible atithiorsign the terms of settlement but in this
case the BPA clearly provides for the company’dication that the unions, and at the very least
their advocate, should have been aware of. Tlsapported by the “mandate document” that was
only produced for the Authority’s proceedings. Malpas understood approval would be obtained
at some point, and in his opinion, ideally thisuddhave happened before the terms of settlement
were signed. As it happened Mr Robb signed thragef settlement hoping a deal could be
reached, and he says, to record the negotiatidag.say this was extraordinary. Perhaps it was a
legacy of previous bargaining conduct and arrangésrebout which there was some discussion
before me and is completely lacking in good practiteally any arrangements need to be put in
writing properly for the record, especially to avohis sort of conflict. Ideally a BPA should be

specific and detailed and unambiguous (applying ef3he Act).

[38] The arrangement for the management team psafesgoproval has left the company exposed
and came close to being bound by Mr Robb’s conbecause Mr Robb was the company’s
advocate acting upon the approved mandate and BE&rwvhich the unions reasonably believed
he had the authority to reach a settlement. Suthoaty could be reasonably inferred by him
signing the terms of settlement without him makamy reference to ratification, and the terms of

settlement not referring to it either. His authgrhowever, fell short of ensuring a collective
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agreement where the BPA alluded to ratificationth®eycompany qualifying the terms of settlement.

Mr Robb’s signing of the terms of settlement wastherefore an unequivocal acceptance.

[39] | was referred ttNZ Engineering Union v Shell Todd Oil Services[1@B4] 2 ERNZ 536,

but this case can be distinguished. This casede@asled in regard to section 16 of the
Employment Contracts Act that no longer existse ibw section 51 of the Employment Relations
Act 2000 is very different in its substance andsdoet make provision for employers to follow a
ratification requirement and be bound in the sarag @ terms of settlement as was required under

s 16 of the Employment Contracts Act.

[40] Also, for completeness | have looked at thenTeof Settlement document signed by both
parties. The document clearly conveys an agreeoretite“Terms of Settlement Heinz Wattie’s
Ltd Seasonal Collective Employment Agreement Aug2@05.” There was no mention of any
company ratification required in this document.wdwoer, viewing it with the BPA that applied to
both parties the company does have a case thaollb Required approval to embody the terms of
settlement in a collective agreement, but the catyigsaconduct was far from ideal and lacking in

best practice, and support for Mr Robb.

[41] The equivocal nature of the evidence fromuhens’ withnesses and a scrutiny of the words
they relied upon used, and the notes produced lixatim parties on balance has not established that
Mr Robb did not say something about the compargtification at the commencement of the
negotiations. This means that | cannot make tbersrfor compliance as sought in regard to the
terms of settlement. Furthermore s 51 of the Egrmpknt Relations Act is quite different to s 16 of
the Employment Contracts Act. This means that H&#attie’s cannot be bound to the terms of
settlement unless the terms of settlementextfied which in this case, the threshold has not been
reached for me to make such a finding, | hold.héltigh Mr Robb signed the terms of settlement,
knowing that approval had not been given, andtti@aterms as agreed were within the company’s
mandate the provisions of the BPA requiring apprfnzan the executive does not support Mr

Robb having ostensible authority to bind the conygara collective employment agreement. In
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this regard the BPA provisions are importafierms of Settlement’ shall not be taken as an edjre

record until signed off by both/all parti€s(Emphasis added) andlie parties to the negotiations

have the authority to reach agreememhich will be subject only to the applicable fithtion

process for both the union(s) and for the Compafgy limitations on authority in respect of

ratification processes will be outlined immediatphor to the initial commencement of

negotiations. (Emphasis added) antdpon reaching a settlement, the terms of thatesattht will
be recorded in full in writing and will be signetf by the authorised advocates before the

negotiations are concluded(Emphasis added), and reach an agreement docufiieetcompany

will be responsible for the drafting of an agreemiecorporating the ratified terms of settlemént

(Emphasis added).

[42] The approval Mr Robb was required to obtalthaugh he signed the terms of settlement
knowing that approval from the company would belided, means that the terms of settlement
cannot bind the company for a collective agreerttaithas not been signed off (no differently than
for unions waiting on an outcome from their raafion process, the result of which cannot be taken
for granted either), given the BPA and “mandateudioent” and Mr Robb’s role as the company’s

advocate that did not involve him as part of thecetive team to approve the terms of settlement.

[43] The application is dismissed and thereformlreot required to determine the issue on the

backdating of wages in the terms of settlement.

[44] The parties have made submissions on each'sttenduct in regard to these proceedings
particularly about the production of some documanits good faith. It is not necessary to address

them in this determination.



[45] Costs are reserved.

P R Stapp
Member of Employment Relations Authority
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