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DETERMINATION OF THE AUTHORITY
Employment relationship problem

[1] Ranburn Rest Home Limited (“Ranburn”) says it engptb Tiphany Senora for an agreed
minimum term of three years, which Ms Senora breddby resigning a little less than four months
after her employment commenced. Ranburn seeksgisa respect of that breach.

[2] The damages were quantified as follows:

(@) $5,600 in respect of Ms Senora’s airfare, board ladgings and tuition fees, in
accordance with an agreement that Ms Senora wephlyrthose monies;

(b) $1,808.00 being the fee for recruiting Ms Senora;

(c) $9,495.00 being the expenses incurred in findingpéacement for Ms Senora;

(d) $259.46 being the cost of additional advertising dareplacement for Ms Senora;
and

(e) $800.00 in respect of time spent on the matter dayyTBennett, Ranburn’s principal
shareholder and director.

[3] Alternatively, and in the event that the Authoritletermines the parties’ employment
agreement was not for an agreed minimum term ektlgears, Ranburn seeks:

(a) rectification of the agreement by the insertionacfuggested form of words reflecting the
parties’ agreement that their employment relatignsiias for a minimum term of three
years; or

(b) relief under the Contractual Mistakes Act 197 7that Ranburn was influenced to enter into
the agreement by a mistaken belief that it wasfininimum term of three years.
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[4] Finally, Ranburn seeks a penalty for Ms Senoragatih of her obligation to deal with it in
good faith. It believes she used its offer of eagment to gain New Zealand work and residence
permits, and did not intend to continue workingitance she had obtained them.

[5] Shortly after Ms Senora’s resignation Ranburn sougkrim relief requiring her to continue
her employment pending a determination of this wuitive application, or until the parties reached
a settlement. That application was the subjeet @étermination of the Authority iRanburn Rest
Home Limited t/as Ranburn Home and Hospital v Senora (AA288/05, 28 July 2005) (“the July
2005 determination”). The interim relief was deelin and this determination addresses the
substantive application.

[6] Ms Senora has counterclaimed, saying Ranburn bedagither s 63A(2) of the Employment
Relations Act 2000, or its predecessor s 64 (nqweaked). Penalties are sought. The breaches
arise out of Ranburn’s alleged failure to advise $&nora of her entitlements regarding advice
about:
(a) documents Ms Senora signed before arriving in Nealahd, in the event that those
documents are part of her employment agreement; and
(b) the individual employment agreement which Ms Seisgaed.

The claim for damages for breach of a minimum term agreement

[7] As recorded in the July 2005 determination, nothimghe parties’ written employment
agreement provides for a minimum term of employn@nthree years. Ms Senora’s resignation
appeared to have complied with the express praviiotermination contained in clause 13 of the
agreement. As also recorded, Ranburn relied odeace including what | described as a bond
agreement dated 7 August 2003, as well as a ldderd 14 December 2004, in support of its
position that there was at least an intention tereimto an agreed minimum term of employment.
Ranburn also relied on discussions in December 20@d4bmitting the intention was mutual and a
minimum term was agreed.

[8] For the purposes of this determination, | repeatitickground to the parties’ association:

[7] Ranburn has difficulty attracting registeredrses to work in Waipu, and in that respect it sesdsstance
from Associated International Management Servicesited (“AIMS”). On behalf of its clients, includm

Ranburn, AIMS often recruits nurses from outsidevNEealand, and assists them with obtaining cediii as

well as New Zealand residency and a work permitDécember 2004 AIMS assisted in the recruitmerisf
Senora, who is a registered nurse and a natigedPhilippines.

[8] Ms Senora was already on AIMS’ books becauselstd contacted the organisation over a year ganlféle
still in the Philippines. In August 2003 AIMS sdmer a document purporting to be an agreement leetwis
Senora as ‘The Employee’ and an employer yet taléetified. | was told this was done in anticipatiof a
future employer signing the agreement. Ms Senigreed it on 7 August 2003, but the document | hags not
signed by Ranburn as the employer.” (the July 20€&rmination)

[9] The August 2003 document read in part as follows:

“BACKGROUND

A ...

B. The Employer has offered or is in the processffigring the Employee employment on terms and itaoms
contained in a separate employment agreement

C. The Employer has offered to pay for certain €ogicessary for the Employee to be able to immagmaiNew
Zealand and work for the Employer.

D. In consideration of incurring these costs theplryer has sought and the Employee has agreed rio fan
the Employer for a minimum period of time.

E. The Employer and Employee further agree thetéfEmployee does not work for the minimum perioeint
the Employee will repay to the Employer certairtt@f monies paid by the Employer.



NOW THEREFORE IT IS AGREED
1. The Employer agrees to pay the following costhe Employee:
[various costs including tuition, airfare and board! lodging set out]

2. In consideration of the Employer paying the s@&t out in clause 1 above the Employee undertakesnain
in the employment of the employer for a periodroée years from the date of commencement of empaym

3. Should the Employee terminate her employmenth wilie Employer (either through resignation or
abandonment) within the agreed minimum period Bheployee shall be liable to reimburse to the Emgiall

of the costs paid by the Employer as set out imgraph 1 above together with all other costs iy the
Employer in recruiting a replacement nurse, togethiéh an additional increment of 10% thereon. Asuch
sum then due by the Employee to the Employer i@t debt recoverable by the Employer immediatety a
without demand.”

[10] There was no suggestion Ranburn ever becameyatpahat document, but the information
in it provides a basis for Ms Senora’s subsequankerstanding of her obligations regarding her
commitment to work for Ranburn. Similarly, AIMS &nMs Senora (as ‘the Candidate’)
subsequently entered into another agreement datébtember 2004, executed by both of them as
parties, entitled ‘AIMS Recruitment Terms and Caiotis’. | construe the document overall as
setting out the terms and conditions on which AIM&uld assist Ms Senora to obtain employment.

[11] Clause 4 of the 19 November agreement obliged d@héidate to pay to AIMS a fee in the
sum referred to in Schedule 1 of the agreerhdiie fee amounted to another bond arrangement, as
between AIMS and Ms Senora. It incorporated aprest free loan, repayable to AIMS if the
candidate left employment with an employer referbgd AIMS before the end of three years’
employment Schedule 1 went on to set out the ‘expensesredvgy loan’ as follows:

“Tuition cost $3,200.00
Airfare $1,800.00
Board and Lodging $ 600.00
Total $5,600.00

[12] On 15 December 2004 AIMS invoiced Ranburn for tfe6@0 ‘loan’ in respect of Ms
Senora, plus the same amount in respect of anotdrelidate. Ranburn paid on the invoice, and
seeks to recover Ms Senora’s share from her. Msr@eccepts she owes Ranburn $5,600.

[13] Finally I refer again to the letter from RanburrnMs Senora dated 14 December 2004. It read
in part:

“This offer of employment is good for a period bfde years whilst we have supported your travei, ¢ogion
cost and board and lodging while undertaking yoaining in New Zealand to gain Nursing Council oéw
Zealand registration.”

[14] | accept the letter was handed to Ms Senora. d atsept there were supplementary oral
discussions at least between AIMS and Ms Senoraetonimg the general expectation that Ms
Senora work for an employer for at least threegjdautt that is not the end of the matter.

[15] First, the way in which this problem has been peeged and argued indicates it is time to
reassert the application of the common law proioibibn servile incidents of employment. A full
Employment Court referred to the prohibition addes in Gibbs & Ors v Crest Commercial
Cleaning Limited (18 July 2005, Colgan CJ, Travis and Couch JJ, @G5):

! Clause 4.1
2Clause 4.4
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“[106] ... It is a long standing principle of emplogmt law that no person may be compelled to engade a
continue in an employment relationship with anothérhere that involved compulsion of an employéenice
took the form of slavery or servitude.

[107] That was put more pithily in the languagettof era by Lord Atkin as long ago asNiokes v Doncaster
Amalgamated CollieriesLimited (1940) AC 1014, 1026, thus:

... | confess it appears to be astonishing that apam overriding questions of public welfare, power
should be given to a court or anyone else to teargsiman without his knowledge and possibly agdiisst
will from the service of one person to the sernat@nother. | had fancied that ingrained in thespeal
status of a citizen under our laws was the righthtoose for himself whom he would serve: and thist t
right of choice constituted the main differencevsstn a servant and a serf.”

[16] Ironically, Gibbs itself concerned a statutory departure from thevalprinciple, and there
are other examples of such departures. Here tierao applicable statutory departure.
Nevertheless the evidence on behalf of Ranburn madgpiite clear that it approached the
employment relationship primarily on the basis thatould be open to it to compel Ms Senora to
work the entire three year period.

[17] Second, and particularly as far as Ms Senora’slityain damages is concerned, there is the
difficulty arising from the lack of any mention ithe written employment agreement of any
minimum term. | refer in addition to clause 20tloé agreement, which allows for the variation of
any provision in it but goes on to sagny such variation shall be recorded in writing.”

[18] | do not construe the letter of 14 December 2004illasy that silence, or amounting to a
written variation under clause 20.

[19] If the passage quoted at [13] above had read sirfiphis offer of employment is good for a period
of three years” and there was evidence Ms Senora agreed without to work for Ranburn for a
minimum period of three yeard, could be argued that a minimum term of employmeas
included in the parties’ employment agreement.

[20] However that was not the evidence. The relevantesee in the 14 December letter went on
to refer to Ranburn’s ‘support’ of the expensethén listed. From Ms Senora’s point of view, she
had been presented with two documents referring tequirement that she work for an employer
for three years coupled with an obligation to makgain repayments in respect of those expenses
if she did not do sd. Then - even if this was unintentional from Rambsipoint of view - the 14
December letter reinforced the notion that any murn term of employment was coupled with an
obligation to make a repayment if employment engl@dly. In other words, it ran the two matters
together, so there was no clear distinction betwaepossible stand-alone minimum term of
employment and an arrangement that was no moreathand arrangement.

[21] Ranburn did not formally interview Ms Senora prito entry into the employment
relationship. Instead it relied on AIMS to condmabst of the recruitment process. In turn, the
process was largely concerned with checking nurgaalifications and arranging the necessary
certification and permission to work in New Zealanithideed there was a conflict in the evidence
about whether there was any direct contact betvwamburn and Ms Senora at all before her
employment began. Ranburn says there was a telegtomference on or about 14 December 2004,
in which Ms Senora participated, but Ms Senorael&such participation.

[22] However even if | accept Ranburn’s assertionsittdiscussed a three year minimum term of
employment with Ms Senora in December 2004, forath@ve reasons | am not satisfied there was a

% Namely the August 2003 and November 2004 documents
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meeting of the minds to the effect that there wasagreed minimum term of employment
regardless of any bond arrangement that might aphile | accept Ms Senora understood she
was expected to work for Ranburn for at least tlyears, she was also entitled to conclude she
could leave earlier but would have to repay tharildf she did.

[23] Accordingly, beyond the obligation to repay $5,6@ich she has accepted, Ms Senora was
not obliged to remain in Ranburn’s employ for adsiethree years and has no further liability in

damages for her failure to do so. For completenelsse | consider it a stretch to say Ms Senora’s
obligations concerning the repayment relate torseaout of the employment relationship, | order

Ms Senora to pay to Ranburn the sum of $5,600efres not already done so.

Rectification

[24] Counsel for Ranburn submitted that rectificatiors\a@ailable in respect of the absence from
the written employment agreement of provision foniaimum term of three years. | understood the

submission to have been made in the alternative]id not construe the employment agreement as
including the three year minimum term. Thus it veadmitted, in reliance on the remedy, a

provision such as the following could be inserted:

“The provisions contained in clause 13.2 shall aygply until after 16 March 2008 and thereafter ttositract
may be terminated in accordance with Clause 13.2”

[25] In support, counsel said the remedy of rectifigatio

() permits a court (or the Authority) to order thatvdtten document be rectified to
reflect the true intention of the parties;

(b) requires the establishment of a common intentiod; a

(c) requires that the common intention continue unchdrapwn to the time when the
document was created.

[26] | have already found there was no mutual intenttioenter into a stand-alone minimum three
year term of employment. Accordingly the remedyaeaftification does not assist Ranburn.

Relief under the Contractual Mistakes Act 1977

[27] Relief has also been sought under the Contractistbkes Act 1977. Section 6 (1) of the Act
provides for relief to a party to a contract (oy@oyment agreement), -

(a) If in entering into that contract —

0] That party was influenced in its decision to eités the contract by a mistake that was material
to him, and the existence of the mistake was knmathe other party ...or

(i)

(iii) ...;and

(b) The mistake ... resulted at the time of the contract

0] In a substantially unequal exchange of values; or

(i) In the conferment of a benefit, or in the impositar inclusion of an obligation, which was, in all

the circumstances, a benefit or obligation subgthytdisproportionate to the consideration
therefore; and

(c) ...”
[28] Section 6(2) of the Act provides:



6

“For the purposes of an application for relief ungiection 7 of this Act in respect of any contract,
(&) A mistake, in relation to that contract, does matliide a mistake in its interpretation:

(b) ...”

[29] Counsel for Ranburn submitted that Ranburn wasi@nited in its decision to enter into the
employment agreement by a material mistake, thetenge of which was known to Ms Senora at
the time the contract was entered into. The mésta#s said to be to the effect that the partieg wer
entering into an employment agreement that wouldticoe for at least three years. Counsel
submitted that Ms Senora knew of Ranburn’s expiectat

[30] The submission is correct up to a point, but itdoet take into account the additional factor

that Ms Senora thought she could leave early if mtowided the requisite notice and repaid the

‘loan’. That view was open to her. | do not gucehat she knew Ranburn believed she could not
leave early at all.

[31] Relief under the Contractual Mistakes Act is therefdeclined.
Penalty for breach of good faith

[32] Since this matter was raised in submissions, atitimihe requisite time limit, | will address
it. Section 4A of the Employment Relations Act yades for penalties for the failure to comply
with the duty of good faith. The relevant provisioere is s 4A(a), which refers to failures that ar
deliberate, serious and sustained. Unfortunateh gloes not say whether applications for such
penalties are within the jurisdiction of the Authpror the Employment Couftand there was no
argument on the point. If the Authority has jurtsiton, | would accept there is a breach of s 4A(a)
if an employee enters into an employment agreekm@ming it is critical to the employer that the
relationship continue for a minimum specified pdriget having no intention of remaining in that
employment and seeking to use the agreement tinadmene other benefit — such as permission to
live and work in New Zealand.

[33] The traditional standard of proof required to elsshldiability to penalties was that of beyond
reasonable doubt. If that standard is to be degdrom, then the evidence must nevertheless be
convincing.

[34] Here there was no direct evidence that, from thisedy Ms Senora had no intention of
remaining at Ranburn. Instead the brevity of hepleyment, the circumstances in which it ended,
and the contemporaneity of certain applicationhéoNew Zealand Immigration Service (“NZIS”)
were relied on.

[35] Regarding her immigration status, Ms Senora hadiodd a visitor's visa well before her
employment began and without any reliance on Ramb@y letter dated 18 February 2005 AIMS
applied for a work permit on her behalf. The aggdion included reference to ‘a three year contract
with her employer, Ranburn Rest Home Limited.” Bam had earlier filed a document in support
of the application. The permit was granted. Byeledated 8 June 2005 AIMS applied on Ms
Senora’s behalf for a residency permit under thiélesk migrant category, referring to the
employment with Ranburn but not to the expectedhtef it. The information in the 8 June
application indicates Ms Senora is highly qualifemal experienced in an occupation where skills
are in short supply. If the information is correegarding Ms Senora’s eligibility for points under
the skilled migrant category, then although her leympent with Ranburn contributed significantly
to the total the points far exceeded the requineelshold.

“ refer to s 133, 161(m)(ii) and 187(1)(b)
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[36] Before then, and by letter dated 9 May 2005, Mso&esought to tender her resignation for
health reasons. She said she had a problem withaok, which was exacerbated by the kind of
work she was doing at Ranburn, and said in the 9 Ietter she had informed Ranburn of this at the
start of her employment. In evidence she saidhsiteasked the AIMS representative, Elvira Capa-
Smith, to bring this up on her behalf. However $lagl not disclosed the condition on the pre-
employment medical questionnaire she completedAfkil 2005. She ticked the answer ‘no’ to
a question about whether she had ever suffereditiepenjury strain or pain. She also neglected t
complete two questions addressing whether she madhaury, illness or other condition that may
affect her ability to carry out her duties. App#hg no-one asked her to complete them. | have not
been asked to pursue any issue arising out ofititéodure of Ms Senora’s medical condition, other
than as a reflection of her credibility.

[37] There is not enough evidence to persuade me Msr&ateliberately set out to use her
employment with Ranburn to do no more than obtaamkwand residence permits. | consider it
more likely that she found quite soon that sherditllike working at Ranburn and did not want to
stay. Even if the purported resignation for Headiasons was spurious, that does not necessarily
mean she acted in bad faith in entering into thpleyment relationship.

[38] | am not persuaded there was a breach of gooddaittis Senora’s part, and decline to order
payment of a penalty.

The counter claim for penalties

[39] The documents relied on as part of Ms Senora’s e@ynmnt agreement were the written
agreement itself, read together with the letteedld4 December 2004. | do not need to address the
documents amounting to bond arrangements they nereelied on as part of the employment
agreement.

[40] The Employment Relations Amendment Act (No 2) 2@@#ne into force on 1 December
2004. It repealed s 64 of the Employment Relatidetsand replaced s 64 with a new s 63A. Since
the parties’ employment agreement had not been letetpby 1 December 2004, s 63A applies
here. The section includes provision for liabilibya penalty imposed by the AuthorityOverall it
applies to bargaining for individual terms and atinds of employment, and requires employers to:

“(2) ... do at least the following things:

(a) provide to the employee a copy of the intendedeaget ... under discussion; and

(b) advise the employee that he or she is entitled etk Shndependent advice about the intended
agreement ...; and

(c) give the employee a reasonable opportunity to seskadvice; and

(d) consider any issues the employee raises and respahem.”

[41] Ranburn submitted that Ms Senora received adviceugih AIMS and Ms Capa-Smith.
However the agreement between Ms Senora and AlM&deonly to attempts to find work for Ms
Senora. It did not extend to an authority to AlMdSrepresent Ms Senora in matters arising out of
her rights as an employee and based in employraent Moreover Ms Capa-Smith was also acting
on behalf of Ranburn as its recruiter. She wasandhdependent advisor. | do not accept that any
advice she provided was advice of the kind contateplby s 63A.

[42] Accordingly | find Ranburn was in breach of s 634k3(c) and (d).

s 63A(3)
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[43] In all of the circumstances, however, | do not edesit in the interests of justice to order
Ranburn to pay a penalty, and decline to make anabrder.

Summary of orders

[44] Ms Senora is ordered to pay to Ranburn the suns,608.

Costs

[45] Costs are reserved.

[46] The parties are invited to agree on the matter slebras. If they seek a determination from

the Authority they are to file and serve memoraaddhe matter within 28 days of the date of this
determination.

R A Monaghan
Member, Employment Relations Authority



