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DETERMINATION OF THE AUTHORITY

| dentity of the respondent

[1] There was an issue as to the identity of Mr Kostamployer. His employer changed during
his employment from a partnership of Graham Doddl @rant Milligan trading as Allan Milligan
Cars to a company, Motoworld Systems Limited, ahdré¢ was some doubt as to whether
Mr Kostic was aware of the change.

[2] It was agreed by both parties and their represgatathat | was not required to determine the
identity of the respondent but that, if | was toke@rders against the respondent, such orders could
be made jointly and/or severally against both ter@rship and the company.

[3] The respondent therefore by consent is Graham DCaydt Grant Milligan (partnership)
trading as Allan Milligan Cars and/or Motoworld $m s Limited trading as Allan Milligan Cars.

[4] | shall refer to the respondent from hereon as Mottd or the company. Graham Dodd and
Grant Milligan are the directors of Motoworld.

The Employment Relationship Problems

[5] The applicant, Gerry Kostic, says that he was ei#lwtually or constructively unjustifiably
dismissed on 8 March 2005 from his employment whth company where he had been employed
since April 2003 as a motor vehicle salesman. Msti€ had previously worked for Mr Dodd and
Mr Milligan in a similar capacity in 1992 for thregears. Although there was no formal
employment agreement setting out the terms anditoamsl of Mr Kostic’s employment there were
signed agreements dated 31 April 2003 and 1 Dece?tlfd8 setting out the financial arrangements
with respect to commission and a retainer to bd fmaMr Kostic and his hours of work.



[6] Mr Kostic also says that he was disadvantaged & dmployment by the actions of
Motoworld. He says that Motoworld failed to prosidcontrol over the workplace which
disadvantaged him and that there was discriminai@hharassment of him by Mr Dodd.

[7] Mr Kostic seeks lost wages. He was able to obadtiernative employment on 15 August
2005 but at a lower rate of pay. He also seekspemsation of $15,000.00 for humiliation and
injury to feelings and costs.

[8] The respondent, Motoworld, does not accept thakdstic was dismissed but says that he
resigned after an angry exchange on 8 March 20G6 Wr Dodd. Motoworld denies any
unjustified actions on its part.

[9] | shall consider firstly the claim that Mr Kosticeamployment or conditions thereof was
affected to his disadvantage by unjustified actiointhe employer.

Unjustified actions causing disadvantage

[10] I turn to whether there was a failure to provide Histic with assistance in establishing good
relationships with his colleagues and a failurevémn him about perceived behavioural problems.

[11] There were some difficulties between Mr Kostic dhdse he worked with. He had a very
good relationship however with Mr Milligan. He hadjood relationship with Sam Graham who is
a car groomer at Motoworld. | was particularly megsed by Mr Graham as a witness. | place
considerable weight on his evidence in gaining mmpression of working relationships at
Motoworld. Mr Graham considered Mr Kostic to be rerid. He said that Mr Kostic was
temperamental, could yell and scream and could mpackly to situations. He said that Mr Kostic
did not suffer fools. He admired Mr Kostic thoughd recalled assistance Mr Kostic had given
him. He said that Mr Kostic was thoughtful andpgared in his work. He also said that he thought
Mr Milligan and Mr Dodd regarded Mr Kostic positiyeand were tolerant of him.

[12] A number of the employee’s concerns did not comthéoattention of the respondent until
after the employment relationship had ended. habintend to record those concerns. Although
Mr Milligan said Mr Kostic had outbursts from tinme time he said that he [Mr Milligan] could
handle them. Mr Kostic was frustrated at timesHeyattitude of the other employees. He accepted
that he sometimes raised his voice at them and ddidDwould intervene on occasions. | am
satisfied that Mr Milligan approached an employdeviad difficulty with Mr Kostic and told her

to try to get on better with Mr Kostic.

[13] | am not satisfied that an unjustified action cldieas been made out in terms of any omission
by the employer to establish better relationshigtsvben Mr Kostic and other employees or to warn
him about any behavioural issues. Mr Milligan akbt Dodd were tolerant of Mr Kostic's
behaviour but | do not find that disadvantaged him.

The claim with respect to harassment and discrimination

[14] Mr Kostic said that Mr Dodd would once or twice aek make comments with reference to
Mr Kostic’s ethnicity that were hurtful to him. MDodd denied this and said that it was Mr Kostic
who would make comments with ethnic reference ts¢hwho came in the yard. The first time the
matter of harassment was referred to was at the tfira personal grievance was raised by letter on
18 April 2005. | am not satisfied from the evidenithat Mr Dodd made racial comments or



3

harassed Mr Kostic and do not find that an unjigstifiction claim on these grounds has been made
out.

Determination with respect to unjustified actions causing disadvantage

[15] | do not find that there were unjustified actions lmehalf of Motoworld that disadvantaged
Mr Kostic in his employment.

Unjustified Dismissal

[16] | was provided on behalf of both Mr Kostic and Mod2l with several letters and references
about their respective characters. They wereguidrd to establish the likelihood as to whether or
not Mr Dodd or Mr Kostic would have acted in a partar way. | have not considered the
documents in determining this matter but have detiea the evidence from those that were either
present for the whole of the event or could givelence about what they observed or heard that
morning.

[17] The exchange between Mr Dodd and Mr Kostic on 8dM&005 requires careful analysis as
there is a dispute about what took place.

[18] There are two significant factual disputes thamlr@quired to reach a conclusion about. The
first is whether Mr Kostic resigned or was dismdseduring the exchange. This requires
consideration of the language used and the actibtiee parties. The second is whether Mr Kostic
accidentally or deliberately came into physicalteshwith Mr Dodd’s back as they were walking

back toward the office.

[19] The whole exchange was witnessed by Mr Milligans there were issues of credibility
Mr Milligan was excluded from the investigation rtiag until he gave his evidence. In assessing
Mr Milligan’s evidence | am alive to the fact tHat is in a business arrangement with Mr Dodd.

8 March 2005

[20] On Tuesday 8 March 2005 Mr Kostic was approacheda laojient who was interested in a
BMW that was for sale in the yard. The client tab& BMW for a drive and asked that he be given
a trade in value for his vehicle, a Caldina.

[21] Mr Milligan did most of the trade in appraisals fdr Kostic but he was busy that particular
morning with a company representative in his ofBoeMr Kostic went to see Mr Dodd. Mr Dodd
says that Mr Kostic gave him a time frame withiniebhhe thought the client would return of
30 minutes. Mr Kostic does not accept that hegik@ such a time frame. | am not of the view
much turns on that. Mr Dodd says he told Mr Ko#tiat if Mr Milligan was not free in ten minutes
to come back to him and he would carry out the aigpt. Mr Kostic understood that Mr Dodd
would carry out the trade in appraisal in ten n@suds he was occupied with something at the time
that Mr Kostic first talked to him. The conversatibetween the two men was calm.

[22] Mr Kostic then left the office and drove the Callimto the back yard and had a cigarette
whilst he was waiting for Mr Dodd. He did not saegotential client come into the front yard.
Mr Milligan saw her from his office and got up ttiemd to her leaving the company representative
in his office. Mr Milligan showed the client thars in the back yard and then went to return to the
company representative he had left in his offiées Mr Milligan was about to return to his office
Mr Kostic called him to have a look at the Caldinklr Milligan advised Mr Kostic that he was
busy with a company representative but agreed ¥e haquick look at the Caldina. Mr Milligan
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appeared to me to be an accommodating sort of persd he understood from Mr Kostic that there
was an element of urgency in terms of undertakivegaippraisal because the client could shortly be
returning. Mr Milligan was unaware of the earlemversation between Mr Dodd and Mr Kostic.
Mr Milligan duly undertook an appraisal of the Calal and then went back to Mr Kostic with a
price.

[23] As Mr Milligan and Mr Kostic were discussing theigar of the Caldina Mr Dodd came out
from his office into the yard. He approached Miligan and Mr Kostic. Mr Kostic said that
Mr Dodd immediately asked him why he had not fololhis instruction although he accepted that
Mr Dodd wasassertive not angrat that time Mr Dodd says that he talked to Mr Milligan initia
about the value for the car and how he came the@ppraisal. He then asked Mr Kostic why he
had disturbed Mr Milligan and told himat was unfair | find it was more likely that Mr Dodd
spoke to Mr Milligan about the appraisal of the lbafore questioning Mr Kostic.

[24] From that point on the accounts of what took pldifeer significantly so | shall set out
separately the accounts of Mr Kostic, Mr Dodd andMilligan.

Mr Kostic

[25] Mr Kostic says that he was confused about what Buadwas talking about with respect to
the appraisal and respond¥dhat? He said that when Mr Dodd repliedbn’t play stupidhe
respondedvhat the fucking hell are you talking abouldr Kostic said Mr Dodd then saidon’t
twist my fucking words | was coming in ten minwged called him ducking liar. Mr Kostic said
that he asked Mr Dodd not to treat him like that ssid Mr Dodd that he could go focking hell

[26] Mr Kostic said Mr Dodd told him tduck off, goodbyand that he then proceeded to follow
Mr Dodd back to the offices yelling at higou sell the fucking car or similar wordsMr Kostic
said that he accidentally bumped into Mr Dodd oe #ay back to the office as Mr Dodd had
stopped Mr Dodd turned around and sadon’'t you fucking push mand Mr Kostic said that he
repliedyou stopped Graham and please stop swearing at he.said that he felt he could not
discuss the matter with Mr Dodd and was very upbeut Mr Dodd’s behaviour so he went to his
office, got his briefcase and asked Mr Graham ke faim home. Mr Kostic was adamant that he
never asked for a cheque for his final pay to belenap. Mr Kostic said at the investigation
meeting that he had verbally agreed with Mr Milhgat the commencement of his employment he
would have a two day cooling off period. Mr Milig did not accept there was any agreement
about this.

Mr Dodd

[27] Mr Dodd’s evidence is that after he questioned Ms#C about the appraisal, Mr Kostic
immediately became extremely angry and began giguatt him and waving his arms around.
Mr Dodd said that Mr Kostic said things likeu fucken piss me off, you can sell your own fgcki
cars and make up my cheque I'll be back this atem Mr Dodd said that he was concerned for
his own safety and took a passive stance to cadnsitibation down. He said to Mr Kostiam
going to my office if you want to come and taltke said that Mr Kostic followed him back yelling
abuse. Mr Dodd does not accept that he stoppdtieoway back to the office but suddenly got a
crash in his back and thought Mr Kostic rembulder chargedim. He said that it was the sort of
contact that could have tipped him over. Both MDD and Mr Kostic are in their late 50’s.
Mr Dodd said in terms of the actioo doubt it was an assault

[28] Mr Dodd said that he turned around and sod’t you bloody do thaand that Mr Kostic
responded slipped. Mr Dodd said that he respondad, you didn’t. Mr Dodd said that at this
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stage he became again concerned for his safety &o#tic wasreally wound up.He went into his
office and said that Mr Kostic stormed past hisicefftoward his own. He did not see what
Mr Kostic took from his office but as he was leayikir Kostic said to himfucking make up my
cheque, I'll be back later.

[29] The office administrator at the car sales yardeanétte Brant. She saw Mr Kostic and

Mr Dodd enter the office area. She recalled that tboth looked angry and that both went into
their respective offices. She said that theay have both used the f-- worl{ls Brant who | found

to be a reliable witness could not recall given plassage of time what exactly was said by both
men. She did recall however Mr Kostic stoppindg/atDodd’s door and sayingm leaving, make

up my cheque. Ms Brant said that no-one told her a lot thag dhout what had happened but

Mr Dodd did ask her tget Gerry’s wages made upMr Kostic’'s wages were made up and he
banked the cheque on 11 March 2005.

Mr Milligan

[30] Mr Milligan was discussing the price of the Caldimgéh Mr Kostic when Mr Dodd came out.
Mr Milligan said that he talked with Mr Dodd abothe car and then Mr Dodd questioned
Mr Kostic about why he didn’t wait for him to dogfappraisal. He said that Mr Kostic just blew up
and was outraged, yelling and out of control. Hi ribt observe any confusion on the part of
Mr Kostic. Mr Milligan said that Mr Dodd wasn't giag a lot. Mr Milligan said that he was
stunned how Mr Kostic had gone frararo to a rage.

[31] He recalled Mr Dodd said to Mr Kostiets go upstairand that as they proceeded back to the
office area with Mr Milligan walking at the back&iMr Kostic in the middle, Mr Kostic continued
yelling quite loudly at Mr Dodd. Mr Milligan saitthat Mr Kostic was sayingtick your fucking job,
sell your own fucking cars I'm leavingvir Milligan said that he then saw Mr Kostic try ¢barge
into Mr Dodd and that he felt it was likerugby tackle Mr Milligan did not accept that Mr Kostic
was close enough to Mr Dodd for it to have beem@ndent but that he must have speed up. He
said that he felt stunned and scared throughoutxblkange by the waving of hands, body language
and charging at Mr Dodd. He saw Mr Kostic getlimiefcase from the office and leave asking for
his final pay.

Further contact after Mr Kostic left the premises

[32] Mr Kostic was taken home by Mr Graham. He left assage on Mr Milligan’s mobile

telephone asking him to call him back. Mr Milligaelephoned Mr Kostic back that evening.
Mr Kostic said that he would like to apologise to Bbdd for his swearing. Mr Milligan took it as
Mr Kostic wanting to apologise for the whole event.

[33] Mr Kostic made it clear that he wanted his job batkm satisfied that Mr Milligan indicated

that was unlikely but said he would talk to Mr Dodelr Milligan said that Mr Kostic then became
threatening during the telephone call and threateiwesue the company and Mr Milligan and
Mr Dodd. Mr Kostic denies that he did that.

[34] | am satisfied that both Mr Milligan and Mr Doddpected Mr Kostic would, once he had
calmed down, ask to come back. Mr Milligan anddd both felt that Mr Kostic’s actions had
destroyed their trust and confidence and they e@ecadter several discussions togetheadoept his
resignation

[35] Mr Kostic spoke to Mr Dodd on 9 March 2005 by télepe. Mr Dodd said that Mr Kostic
asked to be re-employed and that he was preparedfdo a written apology and do an anger
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management course if he could come back to workKdétic denies that he told Mr Dodd that he
would undertake an anger management course andlsdyisefore they could discuss the incident
on 8 March 2005 Mr Dodd saigbu fucking left, there is no job for you hexed slammed the
phone down. Mr Dodd denies that and says he spokilr Kostic for about five minutes.
Regardless of exactly how the conversation wenbtlieome of both versions was the same in that
Mr Dodd said that Mr Kostic could not come backwark at Motoworld.

[36] The company loaned Mr Kostic a car for a short querafter that time although that
arrangement stopped once a personal grievancedeadraised.

Findings

[37] In making my findings | have been mindful thatstunlikely any of the witnesses recalled
verbatim what was said and in what order duringethehange given the passage of time since the
event. | am mindful also of the possibility inghtase for a witness to honestly but mistakenly
reconstruct the exchange to reflect more favourabéyr role in it. | telephoned the company
representative who was in Mr Milligan’s office fdhe duration of the exchange after the
investigation meeting to see if she was able twigeany further evidence about the exchange.
She was unable to recall any specific details efe¢kchange although was aware that it was taking
place. | make the following findings about theleange.

* | find that Mr Dodd was upset and annoyed that Mtiggn had undertaken the appraisal
contrary to his earlier conversation with Mr KosticHe wanted an explanation from
Mr Kostic. Looking at the matter objectively | dwt find it was unreasonable for
Mr Dodd to question Mr Kostic about this and he wastled to do so. | prefer Mr Dodd’s
evidence about how he questioned Mr Kostic initiall

| find that Mr Kostic quickly became very angry whielr Dodd asked him why he had not
waited for him to carry out the appraisal. | hagached this finding because the evidence
supports Mr Kostic felt it was unreasonable thatDdd question him about something
that he thought was trivial and irrelevant whenalas possibly going to secure a sale of a
BMW. Given that Mr Kostic had talked to Mr Dodd atbdhe appraisal only a short time
previous there is considerable doubt in my mindualibe reliability of Mr Kostic’s
recollection that he was confused about what Mrdwa@s referring to. | find it more
probable than not that Mr Kostic would have knowaatly what Mr Dodd was asking
him about and was angry about being asked.

* | do not find that Mr Dodd dismissed or intended dizsmiss Mr Kostic during the
exchange. Whilst he did not remove himself frora #ituation it was Mr Kostic | find
who assumed the dominant role during the exchamgerms of the volume of his voice,
the language used and the gestures he made withrinis. If the commenfuck off
goodbyewas said by Mr Dodd then | find it was more likdlyan not in response to
Mr Kostic indicating that he was going and Mr Dodduld sell the cars himself.
Mr Dodd probably swore as well during the exchabgehe did attempt to de-escalate the
situation by indicating that they go to the offiaeea, a suggestion inconsistent with him
having earlier dismissed Mr Kostic.

» | prefer the evidence of Mr Dodd and Mr Milliganaththe contact Mr Kostic made with
his back was not accidental but deliberate. MrtiKosontinued to be very angry during
the short walk back to the office. Mr Kostic tatte that Mr Dodd stopped to hear what he
was mumbling. That is inconsistent with the evewhich | accept that Mr Kostic was
very loud during the exchange. | do not find tthesre was any good reason for Mr Dodd
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to have stopped on his way to the office. Furthdoes not seem likely that Mr Kostic, an
agile and fit man would have slipped. | also pthseme weight on Mr Milligan’s answer
to my question that he may have considered havindgddtic back were it not for the
violence. The later actions by Mr Milligan and Modd of lending Mr Kostic a car and
checking on his wellbeing do not as submitted byTMomey throw doubt on whether
there was such contact between Mr Dodd and Mr KosRather | find they are actions
that reflect the long relationship between the eéhmeen and the previous good friendship
between Mr Milligan and Mr Kostic.

» | find that it is more probable than not having tiethe evidence that Mr Kostic speed up
to crash into Mr Dodd probably with his shouldefsnake this finding because it could be
relevant if | find that Mr Kostic has a personakgance to the question of contribution.

» | find that Mr Kostic did indicate that Mr Dodd ddusell the cars and that he wanted his
final pay cheque. He was, as Mr Dodd puteglly wound up. My impression from the
evidence was that Mr Kostic was essentially of control. | find that even after some five
or ten minutes in his office Mr Kostic was stillgagg enough to swear at Mr Dodd on the
way out and demand his cheque. He had not callowd.d

* | do not find it likely that a two day cooling offeriod was a term and condition of
Mr Kostic's employment.

Conclusion

[38] Mr Dodd and Mr Milligan knew that Mr Kostic coulcelmuick to anger although he had never
received a warning for any previous incident. Idald be equally charming and pleasant and was a
very good salesperson. Mr Dodd and Mr Milligandstiat this incident was quite different than
Mr Kostic’s other outbursts largely because of weing of arms, body language, the volume of
the swearing and the crashing incident.

[39] It was apparent in my view that Mr Kostic was ndiireg rationally when he made statements
indicative of resignation. There had been a prpdahemotional outburst and Mr Dodd himself

recognised that Mr Kostic was wound up. The disimusthat was to have taken place when the
three moved back to the office area could not nkappen.

[40] | am of the view though that there should have baesubsequent attempt to verify the
situation with Mr Kostic about his resignation whah parties were calm. Both Mr Dodd and
Mr Milligan knew that Mr Kostic would want to conteck to work after he had calmed down and
they knew his personality. He had walked out mesiy on at least one occasion.

[41] This case falls into one of the categories of caseghich an employee is, against his or her
will, treated by an employer as having resignedegsgnised in the unreported judgment of the
then Chief Judge of the Employment Court GoddardirCBoobyer v Good Health Wanganui
Limited @nrep) WEC 3/94. Mr Kostic made his comments iatiing he was to resign in the heat
of the moment. He was perfectly calm before Mr @apoke to him and was in the process of
selling a vehicle.

[42] There were opportunities when Mr Kostic talked ta Mlligan and Mr Dodd on the
telephone to arrange a meeting to discuss the nzattel do not find that Mr Kostic stood passively
by but let it be known he wanted to return to weiRhicken and Food Distributors (1990 )Ltd v
Central Clerical Workers Uniofil991] 1 ERNZ 502.
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[43] 1do not find that it was open to the employer docude that Mr Kostic had resigned without
further discussion. Mr Dodd and Mr Milligan did tnonmediately decide to accept Mr Kostic’'s

resignation. They had several discussions witlh etiter and with their wives. They then decided
to rely upon Mr Kostic’s words because they did want the employment relationship to continue
as a result of Mr Kostic’s behaviour on 8 March 200 find that Mr Kostic was actually dismissed

on 9 March 2005 following his conversation with Blodd.

Was the dismissal justified?

[44] For the dismissal to be justified Motoworld mustvéahad grounds to summarily dismiss
Mr Kostic and in carrying out that dismissal shobkve acted in a fair and reasonable way. The
justification has to be considered in light of gtatutory test of justification set out in sectit®dBA

of the Employment Relations Act 2000 (as amended).

[45] The justification put forward by Motoworld in theent that | did not find Mr Kostic resigned
was that Mr Kostic was grossly insubordinate todngployer on 8 March, assaulted Mr Dodd and
was threatening and intimidating. That is condtlat is capable of amounting to serious
misconduct.

[46] In terms of the process however there was no oppityt for Mr Kostic to meet with
Mr Dodd and Mr Milligan to provide an explanatiaor this behaviour and he lost an opportunity to
convince them that he was truly remorseful. Mr @@did to me that he did not believe from his
discussion over the telephone with Mr Kostic thatKHstic understood the effect of his outburst
and actions on Mr Dodd. It is difficult to condkithat without a face to face meeting.

Determination with respect to unjustified dismissal

[47] For those reasons with respect to an unfair protessnclude that the dismissal was
unjustified.

[48] Mr Kostic has a personal grievance that he wasstifipbly dismissed.
Remedies with respect to the claim of unjustified dismissal
Contribution

[49] | must consider the extent, if any, to which theicaxs of Mr Kostic contributed to the
situation that gave rise to the grievance anddfabtions require reduce the remedies.

[50] | have found that in all probability Mr Kostic deérately crashed into Mr Dodd’s back
following a heated exchange during which | have &sind Mr Kostic played a dominant role. |
have not found any unreasonable provocation opdnieof Mr Dodd. The deliberate crashing into
Mr Dodd when his back was turned is a matter witthKostic could have been dismissed for
following a fair process and the action further tetnuted by preventing any sensible and rational
discussion when Mr Dodd and Mr Kostic returned he bffice on 8 March 2005. This was
contributory behaviour within the meaning of sectit?4 of the Employment Relations Act 2000
because it was blameworthy and it was causallyetirto Mr Kostic’s dismissal personal grievance.

[51] I intend in this case to adopt the approach thattiien Chief Judge Goddard CJ did in the
judgment ofMorris v Christchurch International Airpoif2004] 1 ERNZ 336 at pg 349 where in a
situation where there was blameworthy conduct emptrt of the plaintiff he found that he could do
justice to the parties by awarding the plaintitfantribution to her costs but no other remedy.



[52] |find in this case too that Mr Kostic’s contribomi to his personal grievance disentitles him to
any remedies except a contribution to his costehvhecognises that he has established a personal
grievance of unjustified dismissal.

Costs

[53] | reserve the issue of costs. | would encourageptrties to reach agreement, failing which
the applicant has 20 days from the date of thierdehation to lodge and serve a submission as to
costs and the respondent has a further 20 dagspond.

Summary

| have not found that Mr Kostic has a personalvgnnee that his employment was affected
to his disadvantage by the actions of his employer.

* | have found that Mr Kostic was unjustifiably dissed.

* | have found that Mr Kostic’s conduct disentitlesio any remedies except a contribution
to his costs.

* | have reserved costs.

Helen Doyle
Member of Employment Relations Authority



