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Employment relationship problem

[1] Karyn Dillon has worked for Tip Top from Februar99b, initially part time, and then full
time from August 1995. She had accidents at work-e€bruary 2000, September 2002 and
September 2003. The September 2002 accident edsulta surgical reconstruction of her right
shoulder and eventually a return to work initiadhy limited hours and light duties but later subject
only to light duties. Following the September 2@@8ident, Ms Dillon initially continued work but
from November 2003 was certified medically unfit '@ork. Ms Dillon has not worked at Tip Top
since but Tip Top has not terminated her employmenhe current problem is about whether
Ms Dillon is entitled to a payment under a claugethe applicable Collective Employment
Agreement.

[2] Clause 33.3 of the Collective Employment Agreenmeatls:

In cases whereby OSH or the Courts deem the comzbily for a worker becoming
permanently unfit for work as a result of a workated accident, or where the company
admits liability, the company shall make a seveeapayment. This payment will be
based on the redundancy compensation scale asrgredcin clause 47.7 less any
payment awarded by the Courts to the worker.

[3] Ms Dillon says that she is entitled to this paymbatause Tip Top admitted liability by
accepting that her accidents were work-relatedthatithe medical evidence establishes that she is
permanently unfit for work.



2

[4] Tip Top says that neither OSH nor the Courts haaented it liable, that it has not admitted
liability and in any event that Ms Dillon has natt&blished that she is permanently unfit for work.
Ms Dillon says that Tip Top should not be allowedtake the point that liability imports the
concept of fault because it has only been raisetthensubmissions lodged after the investigation
meetings ended.

[5] It will be helpful to start by a fuller but not cgmehensive outline of events since the
September 2003 accident. Consideration will bemito the interpretation of the relevant part of
the Collective Agreement which will then be appliedhe facts as found to exist.

Events since September 2003

[6] Dale Carr is Ms Dillon’s team leader. He completad accident investigation report
following Ms Dillon’s accident of 30 September 2003he form recordslipped on concrete and
went down Slipped between vat 17 and uni-vats, hit right $theuon uni-vats and left arm from
elbow on concrete floor. Floor area slippery anahderous. He noted that the injury was work-
related. He also recordedating of floor surface now smooth when wet besostippery. Floor
area concerned will be resurfaced during Labour Wéeel shutdown. It is not mentioned by
Mr Carr but Ms Dillon’s evidence (supported by amporaneous documents) is that her fall was
associated with a minor earthquake.

[7] On 2 October 2003, Ms Dillon saw her doctor whooremended 2 weeks off work but
Ms Dillon resisted this because of financial pressu She took one day off on 3 October 2003.
Ms Dillon saw an occupational physiotherapist o®dtober as a follow-up to her earlier surgery
following the 2002 accident and her gradual retorfuller duties. The physiotherapist reported the
September 2003 accident to Ms Dillon’s case managihy Romanes, of CRM Group Limited.
CRM provides injury management services for Tip Tdpch is an accredited employer under the
Injury Prevention Rehabilitation and Compensatiart 2001. The physiotherapist’'s report noted
that Ms Dillon hadvery restricted shoulder movements with flexiorapproximately 45 degrees
and abduction to approximately 30 degrefdds Dillon] was very reluctant to move due to pain.
There is no reason to doubt the accuracy of thertegven though Ms Dillon’s pain was not
apparent to others she worked with through thigtifihat reflects stoicism on Ms Dillon’s part.

[8] On 13 October 2003, Ms Dillon had an x-ray andagibund of her right shoulder. On
24 October 2003, she saw Mr Penny, the surgeonhaldocoperated on her right shoulder after the
September 2002 accident. He arranged for an M&i.sdudith Mair is Tip Top’s South Island
operations manager. She was made aware of thesmgments.

[9] Ms Dillon saw her doctor again on 10 and 17 Noven#@#03. The doctor’'s notes record
Ms Dillon’s view that her shoulder was wrecked dyd17 November 2003, she was asking her
doctor for a letter in support of severance. Solans earlier, Ms Dillon had learnt from her union
delegate about the payment provided for at clas®8 8f the Collective Agreement. Ms Dillon
asked Dr Day to provide a letter supporting heendied application for severance pay. Ms Dillon
wrote a letter of application on 18 November 2068 supported it with Dr Day’s letter of the same
date. These letters were delivered to Ms Mair OrNBvember 2003. Ms Mair was not surprised
by the application because it had been mentionbéeétsome days earlier by a union delegate.

[10] Although Ms Dillon knew nothing of it by this timé&]s Mair had also received a complaint
about her cleaning of production equipment. Thamaint was about a failure to work to required
standards in respect of work done on 19 Novemb@8.20/s Dillon had received a written warning
on 16 September 2003 for a similar incident. MsrManvened a disciplinary meeting on
21 November 2003 to investigate the complaint. DM®n wanted to discuss her severance
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application but Ms Mair focussed on the disciplineavestigation. There was a second disciplinary
meeting on 24 November. Ms Dillon was told that slould be issued with a final written warning
and would be relocated from nightshift to eithey da afternoon shift depending on her preference
to perform packing duties under greater supervision

[11] On 25 November 2003, Dr Day certified Ms Dillon ragdically unfit for work for 14 days
from 24 November 2003. Before that, Dr Day andNsr had both phoned one another but had to
leave messages. Ms Mair sent a fax to Dr Day omN@vember 2003 saying that Tip Top was
committed to Ms Dillon’s rehabilitation with sevee considered only as a last resort. Ms Mair
also referred to Tip Top’s decision to move Ms @anlloff nightshift to alternative duties and asked
for Dr Day’s view about what duties Ms Dillon waapable of without causing further damage to
her shoulder. Dr Day responded by facsimile sagimag she would refer the question about work
capability to the orthopaedic surgeon for commertteadhe MRI scan had been done.

[12] In the meantime, CRM had referred the file to iteanech medical advisor for a
recommendation. On 5 December 2003, he recommeadederral to an occupational medical
specialist to confirm that Ms Dillon was unabledmntinue in her current position and to look at
recommendations for ongoing rehabilitation. On D@cember 2003, the orthopaedic surgeon
reported on his examination of Ms Dillon and thsutes of the MRI scan. He reportedfidl
thickness tear of supraspinathat did not recommend further surgery. The reptates...| think it
might be best to ignore the tear and advise hekeep working at rehab and perhaps look at an
occupational change.The surgeon also commented that an occupatibeshpist with work site
experience would be best placed to assess heritigp@bdo the proposed packing work.

[13] Dr Christopher Strack is an occupational physi@ad CRM referred Ms Dillon to him for a
report on her diagnosis, recommendations aboutntesg and comment on her fithess for work.
Dr Strack saw Ms Dillon on 7 January 2004. Dr &t opinion was also informed by various
reports. His diagnosis was ofright frozen shoulder He noted the impact of significant stress
and/or depression and reported that Ms Dillon prese with quite a catastrophic picture. He
recommended an urgent referral to a multi-discgyn pain management unit.  Dr Strack
considered that Ms Dillon was unfit for.virtually any form of work. [but] ... her fithess fwork
will hopefully improve in the futureHe assessed Ms Dillon as unlikely to be ableetarn to her
employment in the near to medium future and thatocational redirection to some form of lighter
vocational activity ..would be appropriate.

[14] As a result of Dr Strack’s recommendation, Ms Dillwas referred to the Burwood Pain
Management Centre. Ms Dillon first attended thev&iod Centre in late January 2004, following
which a programme was developed. A progress repatated 9 April 2004 says that Ms Dillon
attended all sessions, engaged in the materiabpi@s$ and made some small physical progress.
However, the completion report dated 18 May 200¢bmds that outcomes were not achieved
despite six physiotherapy, seven occupational fyer@and eight clinical psychology sessions.
Ms Dillon’s focus on disputes between her, Tip o CRM was seen as a significant barrier to
progress.

[15] On 10 February 2004, CRM referred Ms Dillon to earservices for an initial occupational
assessment. Ms Dillon’s GP wrote to CRM questigriime purpose of this, given Dr Strack’s
report and the Burwood Centre referral. Howeverappointment was arranged for 2 March 2004.
The service provider stopped that session afteutaB6 minutes due to Ms Dillon’tack of
engagement There is an email from the service provider RMCdescribing what happened. | see
no reason to doubt the accuracy of that descrijgtespite Ms Dillon’s evidence on the point. CRM
sent an email to Ms Dillon explaining that the quational assessment was required as part of the
vocational independence programme, given Dr StsacRinion that Ms Dillon would be unable to
return to work in her current position. A similexplanation was given in a letter responding to
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Dr Day's letter. That letter also indicates thheé tBurwood Pain Management Centre saw no
difficulty with Ms Dillon’s involvement in the vodanal independence programme at the same
time as their programme. Following this, careervises completed the initial occupational
assessment report and identified various work aptfor Ms Dillon in light of her work history.

[16] Ms Dillon was next referred to Dr Keith Murray fan initial medical assessment as part of
the vocational independence process. Arrangenientisis were made in May 2004 and Ms Dillon
saw Dr Murray on 9 June 2004. Dr Murray’s opinigas that Ms Dillon was physically able to
undertake types of work involving use of her lafhaand left hand but her depression meant any
type of work was currently unsustainable. All therk options identified by Career Services were
said to be not currently sustainable. Dr Murrdgmed to the need to have thtggation issuewith

Tip Top resolved and noted that Ms Dillon was ak of losing the use of her right hand and arm
forever. Dr Murray recommended a referral to achgtrist.

[17] By the time of Dr Murray’'s report, there has be@nexchange of correspondence between
Tip Top and Ms Dillon’s representative aboutitegation issue. Tip Top wrote to Ms Dillon’s
union on 17 February 2004 in response to an infoamaequest and made it clear that it had
deferred finalising the shift transfer part of fireal warning because Ms Dillon was fully unfit for
work. Next, Ms Dillon’s representative wrote oriiarch 2004 advancing the claim for payment
under clause 33.3 of the Collective Agreement an strength of Dr Strack’s report. Tip Top
replied on 15 April 2004 saying that Ms Dillon wast eligible for the payment under clause 33.3
because she was not permanently unfit for workfef@ace was made to Dr Strack's expectation
that Ms Dillon would return to more normal levelt fanctioning and the agreed rehabilitation
objective for Ms Dillon to return to full practiGnd her previous employment by 30 October 2004.
Ms Dillon’s representative responded on 28 Junet200he present proceedings were eventually
lodged with the ERA on in October 2004 followingamsuccessful mediation in August 2004.

[18] In the meantime, there was action on Dr Murray'soremendation of a referral to a
psychiatrist. CRM arranged a referral to Dr Harwaflliams who was asked to report on
Ms Dillon’s ability to participate in vocational mabilitation, her ability to return to work at Tipp
and her ability to return to work in the future.r Williams provided a first report on 20 July 2004
and diagnosed Ms Dillon as having a major deprasgith major anxiety features. His opinion
was that Ms Dillon was currently unable to partitgin vocational rehabilitation. He expected that
Ms Dillon should be able to return to work at Tipplbut queried in what capacity, given that a
return to full orthopaedic functioning appearedikeily, and Ms Dillon’s view of her employer.
The report detailed the anti-depressant medicdugnmg trialled for Ms Dillon.

[19] There followed a social rehabilitation process tremulted in the provision of some home
support. CRM also sought advice from Ms Dillon’® @bout the time that might be required to
implement the treatment designed to reduce Ms Ddloanxiety before further vocational
rehabilitation might be considered. Dr Day’s locussponded indicating that Ms Dillon was
unlikely to be well enough to consider vocationethabilitation before January 2005. Next, CRM
sought a file review from the branch medical adv{§r Moughan) about Tip Top’s liability for the
psychological issueand how that might be investigated further. Drudloan provided a report
dated 5 September 2004 and pointed out that thasene evidence that the ongoing incapacity was
not injury related and that there was no eviderigge-existing psychological issues.

[20] In March 2005, Ms Dillon was seen again by Dr Rebmat the Burwood Pain Management
Centre. He concluded that there was no specifidicaecause for her inability to move her right
arm and felt that the problem was probably psyahiolkd and most likely a conversion disorder. His
examination revealed no muscle wasting of the rigimh but some mild wasting around the
shoulder girdle. He reported that.dack of muscle wasting is not consistent with vidnaiormally
found in a person who is not voluntarily movingitizem.
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[21] In evidence, Ms Dillon challenged a number of theesnents made by Dr Robinson in his
March 2005 report. In particular, she disputesdhserved lack of muscle wasting and that she
reported no pain at the time of the examination.rdsponse, Dr Robinson’s evidence is that he
recalls being surprised at the time by the repoldell of pain and that Ms Dillon also offered an
explanation for the lack of muscle wasting, imghciconfirming his observation. Despite
Ms Dillon’s evidence, | see no reason to doubt DbiRson’s evidence and prefer it where there is a
conflict. Having said that, Dr William’s evidencg that an effect of Ms Dillon’s anti-depressant
medication at the time would be a reduction in pain

[22] Dr Williams was asked to comment on Dr Robinsoasjsort, which he did, on 20 April 2005.
He noted that Dr Robinson was raising the possgjbilnat Ms Dillon was malingering. He
guestioned whether Dr Robinson should be spedyieaked if that was his primary diagnosis. He
agreed with Dr Robinson thatheoretically with intense psycho social managemant
rehabilitation, it should be possible to move tlimagain, but | feel this is unlikelyDr Williams
conveyed Ms Dillon’s comment that Dr Robinson mistve misunderstood or misheard her
comments about pain. He also noted that Ms Ddlanirrent anti-depressant medication may be
affecting the amount of pain registered by Ms DilloDr Williams repeated his original diagnosis
of a major depressant disorder with major anxietdres which was likely to continue while the
settlement issues were unresolved. He finallydhdtat a full recovery was unlikely.

[23] Following the receipt of Dr Robinson’s report, Tijpp instructed a private investigator to
observe Ms Dillon. The surveillance commenced drApril 2005 and ended on 21 April 2005.
The surveillance did not produce any evidence MatDillon was able to use her right arm.
Ms Dillon and her partner say that they first netiche private investigator on 12 April 2005 and
thought on 13 April 2005 that he was surveillingrth That was apparently confirmed on 15 April
when the police reported to them that the privatestigator held a current licence. In a statement
dated 11 May 2005, the private investigator caite iquestion Ms Dillon’s claim that the police
confirmed she was under surveillance. However[Dillen knew by 20 April 2005 at the latest of
the surveillance on her because that is referréy ©r Williams in his report of that date.

[24] Following these events, there was a meeting onud® 2005 between Ms Dillon, Mr Searle
(Ms Dillon’s partner), Dr Day, Dr Williams, Ms Mairand Ms Bates (CRM) to establish a
rehabilitation plan. There is some conflict in tbédence about the conduct of Ms Dillon and
Ms Mair towards one another at this meeting. Havel accept Dr Williams’ evidence that there
was no shouting but signs of hostility and acrimdayyboth Ms Dillon and Ms Mair towards one
another. The meeting resulted in an agreemeniM®Dbillon to undertake an assessment by the
OccMed Unit from the University of Auckland. It wagreed that both Dr Day and Dr Williams
would continue to monitor Ms Dillon’s medicationcahome help support was to continue in the
meantime. Ms Dillon was concerned about an appré@n a debt collection agency (mistakenly
referred to as Baycorp) for some treatment coddlagre was an agreement to investigate that.

[25] Initially Ms Dillon objected to travelling to Auckhd although Tip Top were prepared to fund
the travel costs for her partner to accompany When it was pointed out to Ms Dillon that she
was required to participate in relevant assessmétgDillon relented. However, Dr Day sent an
email to CRM advising that the medication requifed Ms Dillon to cope with air travel would
compromise any assessment and proposed a refarah tChristchurch based specialist.
Nonetheless, CRM and Tip Top decided to seek artrdpmm the OccMed Unit by way of file
review in the first instance. CRM sent relevantdioal and rehabilitation file material to the
OccMed Unit and specifically asked for comment ome degenerative changes referred to by
Dr Strack, whether the diagnosed mental injuryteglao the original injury of supraspinatus tear
and the relevance of the reporaployer issueas a barrier to ongoing rehabilitation pending the
recommendations. Tip Top followed up with its oletter dated 6 September 2005 to the OccMed
Unit. Tip Top took the opportunity to set out iew about the September and November 2003
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warnings, Ms Dillon’s claim for a payment underuda 33.3 of the Collective Agreement, exerts
from the various specialists reports and whetheDillsn was then permanently unfit for work.
While Tip Top’s action might seem unusual, it mbstremembered that an investigation meeting
had been scheduled for 27 and 28 September 2@8baldjourned to dates in mid December 2005.

[26] The OccMed report by Dr Scott and Dr Callaghanated 28 September 2005. They found
that any degenerative change was of minor or noiceli significance. They concluded that
...Ms Dillon appears to have developed a chronic ggindrome (with features of CRPS in 2003)
secondary to a muscular skeletal injury with depr@s and anxiety as a consequence of this
condition They also concluded that conversion disordetccoot be confirmed in the presence of
a chronic pain syndrome. The report noted thapules should not preclude the start of
rehabilitation and delay can impact negatively angposis. Finally, there were no specific
recommendations for ongoing management of theyingiven that the OccMed Unit's role was
limited to a file review.

[27] Subsequently on 8 December 2005, Dr Adams fronOibeMed Unit saw Ms Dillon for an
assessment. That resulted in a reported datedeB@u&y 2006. The report summarised the
situation as follows:

Karyn is a 47 year old woman with chronic pain efiieg the right arm following a fall
in 2000. There are documented signs and symptammsgdrevious reports to support a
diagnosis of complex regional pain syndrome. Tbsitiye findings on examination
today are the presence of allodynia, increased hgiowth and possible skin
temperature symmetries in Ms Dillon’s right arm.arkn also describes significant
mental health issues which she feels have not wmegrdespite intervention.

[28] | should note that the attribution of the symptaims fall in 2000 is not correct. It appears
that Dr Adams was told by Ms Dillon that the ongkher chronic pain dates from the first accident
in 2000. However, there is no other informatiorstapport this. Ms Dillon had only a brief time off
work as a result of the 2000 accident and evergroidication is that she recovered from that
event. File information also indicates that Msl@ils recovery from the September 2002 accident
and subsequent surgery was progressing but mowelyskbhan originally expected when the
September 2003 accident occurred. The OccMed témdmmended a case conference with
relevant health professionals.

[29] To complete the summary of events following thet&eper 2003 accident, | should record
that Ms Dillon applied for lump sum compensatiorenthe Injury Prevention, Rehabilitation and
Compensation Act 2001. Ms Dillon was referred toSehousboe who produced an assessment
report after seeing Ms Dillon on 31 January 203 Schousboe first reported that Ms Dillon’s
condition was neither permanent nor stable clitychut met the ACC’s stability criteria. In an
amended report, he recorded that the position waslesin terms of ACC criteria, that such
conditions were notoriously difficult to treat atiht recovery is very unlikely. Dr Schousboe noted
that the case transcended the boundaries betwesicahand mental injuries with neither medical
technique having the capacity to describe the ¢mmdaccurately. However, Dr Schousboe found
that Ms Dillon had absolutely no use of her rigithavhich he assessed as a permanent impairment
in terms of the ACC criteria. Dr Schousboe wasssghently asked to comment on whether the
current condition was attributable to the Febru2®d90 accident and was provided with further file
material. Dr Schousboe found good evidence thafttbruary 2000 injury had not contributed to
the current impairment. Dr Schousboe was asketh dgaeconsider his view and was provided
with some additional documentation. Dr Schoushmaéepred to place weight on the records from
medical specialists who had seen Ms Dillon rathanther current account of pain and mentioned
his view about the lack of relevance of the Febr200 accident. | agree with Dr Schousboe that
Ms Dillon’s relatively recent reports of pain sinEebruary 2000 should not be preferred to the
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records which show a recovery from the February02&€cident. Tip Top sought a review of the
decision to pay Ms Dillon lump sum compensationiolelng Dr Schousboe’s reports but the
reviewer upheld the ACC decision.

[30] Under the Collective Agreement, Tip Top providesittieand disability insurance cover for
work accidents. Tip Top’s insurer is AIG. Ms Dill initiated a claim with AIG in about December
2004. She was referred to Dr Xianghu Xiong fopacsalist report. He saw Ms Dillon on 25 May
2005 and wrote a report the same day. He favoaretiagnosis of a complex regional pain
syndrome Type 1 related to the two later accideartd a probable development of frozen
shoulder/adhesive capsulitis. However, he notatltibr clinical features were not typical of CRPS
or a conversion disorder. He considered it unjikislat the condition would improve to any
significant degree. However, he did not rule ootieptial improvement of her right arm and hand
function since there was no pathological basis tafram the frozen shoulder for the loss of
movement especially to the elbow, wrist, hand angefrs. As a result of the assessment, Ms Dillon
received a payment under Tip Top’s AIG policy.

[31] In evidence, Tip Top notes that AIG did not contiah respect of Ms Dillon’s claim and
Ms Mair expresses surprise that a payment was mnadght of Dr Xiong’s comment that he could
not rule out potential improvement. | should ntitat there was no obligation on the part of
Ms Dillon to advise Tip Top of her claim.

The parties’ submissions

[32] The argument for Ms Dillon can be summarised awvid. Ms Dillon says that she must
establish that Tip Top admitted liability and thete is permanently unfit for work. Tip Top
admitted liability for the work-related accident iy claims administrator (CRM) accepting that
Ms Dillon was covered under the IPR&C Act 20(ermanently unfit for workneans permanently
unfit for work at Tip Top. That arises by interping clause 33.3 in context, given the referenca to
severance payment, and the Collective Agreemenigbabout the relationship between the
employee and Tip Top.Permanentlyshould be determined by the medical evidence and b
reference to other relevant definitions such asM@GE€ legislation and the AIG insurance policy.

[33] Tip Top says that Ms Dillon is not entitled to pagmb under clause 33.3 because neither OSH
nor the Courts have deemed Tip Top liable for tloekwelated accident; Tip Top has not admitted
liability; the Authority cannot be satisfied thatsNDillon has become permanently unfit for work;
Ms Dillon is not unfit for work; and it is not pabte to identify the work-related accidents suffere
by Ms Dillon as the cause of any established inmpeint.

[34] Tip Top says that clause 33.3 is intended to captaises where an employee is rendered
permanently incapable of work by a workplace acguidihat the employer has caused or is
otherwise at fault for. That arises from the naltand ordinary meaning of the worlisble and
liability and gives the whole of clause 33.3 a proper perp®grmanentlyis properly defined by
reference to common dictionary definitions to irdusomething lasting indefinitely rather than
temporarily. The point is made that both the A@@idlation and the AIG policy document include
their own definitions so they are unhelpful hef@p Top says that Ms Dillon cannot establish her
impairment as permanent because there is no cadiaghosis so there cannot be an accurate
prognosis, that Ms Dillon exaggerates her symptoraking medical appraisals unreliable, that she
has failed to meaningfully participate in rehahtiiibon and that she acknowledges that she is not
permanently impaired. Tip Top concedes tnafit for work means unfit for work at Tip Top but
says thawork refers broadly to any occupation not just to Mddbils former position. It is said
that Tip Top has work for a person with one armdrample, as a telephonist or data entry type
roles. Tip Top also says that Ms Dillon cannotabbksh that her current impairment, including
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depression, is the result of work-related accideritgp Top says that the evidence indicates other
causes.

Interpreting and applying the Collective Agreement

[35] SeeASTE v Chief Executive of Bay of Plenty Polytecf2002] 1 ERNZ 491 for a summary
of the proper approach to interpretation of collecemployment agreements. Agreements should
be interpreted with reference to their factual matrcluding matters such as the background to the
transaction. One must look at the words used byptrties, and at the surrounding circumstances
to make sure that the meaning is correct and thitaimy in the circumstances requires modification
of that most natural meaning. What is requireahi®bjective approach to interpretation of thelfina
agreement. Evidence is not admissible of whatrty phought the words meant or of preliminary
negotiations or earlier drafts. The interpretatbdran agreement should not be narrowly literal but
should be in accord with business common sense.intarpretation should fulfil the purpose of the
agreement even if the drafting is inept. Howeviethe words are clear and can have only one
possible meaning, that should generally deterntiraratter.

[36] Clause 33 is one of 9 clauses in a section of tlkeative agreement headé&art Xl —
Occupational Health and SafetyClause 33 itself is headdtAYMENT FOR WORK RELATED
INJURY. The first subsection of clause 33 entitles ammyker who is off work due to a work-
related injury to receive 100% of their wages dgrthe first week’'s absence. It modifies the
general entittement under the ACC regime. The m@csubsection extends that enhanced
entitlement for a longer period in certain circuamgtes. The third subsection is the disputed
provision. The fourth subsection requires Tip Topconsult before changing the status quo in
respect of ACC cover. It is clear from this thia parties intended the provisions in clause 33 to
be read alongside and interpreted in the light @vNealand’s statutory regime currently set out in
the IPR&C Act 2001. That has been a no fault sehemce 1974 when the first Act came into
force. In light of that, the first question is wher the parties intended to introduce fault as a
necessary ingredient before there could be anylemgnt under clause 33.3 by use of the words
liable andliability. In answering that question, | should bear indninmat collective agreements
generally are not drafted by lawyers: Sseretary for Education v. NZIR2002] 2 ERNZ 470.

[37] The drafting of clause 33.3 is impreciSeSHcould be a reference to the Health and Safety in
Employment Act 1992, the service of the Departmeht.abour that administers the Act or
inspectors appointed under the Act. Whiche@$H has no power to deem Tip Top liable for a
worker becoming permanently unfit for workCourts could refer either to the Courts with
jurisdiction for offences and enforcement actiomaspect of the Act or could refer more generally
to any legal forum with power to make an enforceabling related to the issue at hand.iable
andliability defined by theéOxford Concise English Dictionagsresponsible by laveould have a
more technical meaning requiring fault or mightt jreflect that the HSE Act 1992 and the IPR&C
Act 2001 make an employer responsible for workplaceidents however caused. Even read
narrowly, as | am now urged to do by Tip Top, theaming is problematical. If an inspector lays an
information or issues an infringement notice agaihe company, that might be taken as deeming
Tip Top liable or to blame. The useafthen makes the actual finding of the Court on tiherge
irrelevant for the purposes of clause 33.3.

[38] It is improbable that parties such as a union amdagpr employer would have intended to
introduce fault as an essential ingredient whenotigging enhancements to the compensation
available under the no fault ACC system. The mfee toOSHand theCourtsis necessary to give
sense to the last sentence of the subclause whictieinded to avoid double dipping where there
has been a prosecution and a reparation ordert I&&ees situations where the compaumits
liability or responsibility by law. The law in New Zealasdai no fault regime. It follows that there
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need only be a workplace accident for which the leygy has accepted responsibility or a finding
to that effect. By reference to the surroundinguwnstances under which the parties concluded
their agreement, | find that there was no intentmrequire a worker to establish fault on the pért
the company for a workplace accident before cl@3s8 can apply.

[39] There is substantial merit in the point made onaliebf the applicant that the respondent
should not be permitted to argue for a fault regmient given that this was first raised in closing
submissions lodged after the investigation meetiktpwever, given the finding above, it is not
necessary to deal further with the point for prégemposes.

[40] Having decided that it is unnecessary for Ms Diltorestablish that Tip Top was at fault for
the accident as an essential ingredient for thdicgion of clause 33.3, | must next consider
whether Ms Dillon has becommermanently unfit for worlas a result of a work-related accident.
There are several aspects that need to be corgiddee Ms Dillon’s condition permanent? Is
Ms Dillon unfit for work at Tip Top? Is her situah the result of a work-related accident?

[41] | find that Ms Dillon’s situation is the result afwork-related accident. Tip Top argues that
the absence of an adequate diagnosis or a progioodi4s Dillon means it is not possible to find
that any established impairment is the result ofkwelated accidents. Reference is also made to
evidence of other factors in Ms Dillon’s life said be the cause of what impairment she might
have. It is unnecessary to set out here the eveabout other factors. Dr Williams and Dr Day
are the two health professionals best placed tesastheir relevance to Ms Dillon’s current
impairment. Both doctors are clear that Ms Dillmmpairment is not the result of the various
other events in her life. All the medical speatiwho have examined Ms Dillon have attributed
her impairment, including the depression, to waakpl accidents. Ms Dillon’s situation may be
complex and her symptoms atypical but there i litkoubt that they result from the workplace
accidents.

[42] The more difficult point is whether Ms Dillon hasdome permanently unfit for work at Tip
Top. Tip Top believes that Ms Dillon is faking air least exaggerating her symptoms to secure the
payment under the collective agreement. Tip Togery critical of Ms Dillon and says that she did
not engage with rehabilitation processes. For gkant am referred to the lack of progress despite
efforts by the Burwood Pain Management Centrediffieulty with Career Services, differences in
Ms Dillon’s evidence such as the more recent rapafrcontinuous pain since 2000, Dr Robinson’s
March 2005 report and the expert evidence of Psofe&orman that the probable explanation for
the reported lack of muscle wasting is that Msddills moving her right arm.

[43] The health professionals who have examined Ms Dgjenerally express some optimism that
she might regain some function on her right arm lazwadd. However, they mostly are clear that a
change of occupation will be required whatever fiomcMs Dillon might actually regain. Dr Day,
Mr Penny, Dr Strack, Dr Murray, Dr Williams, Dr Smisboe, and Dr Xiang all support that view.
Dr Murray in particular was asked to assess MDB# work capacity for alternative positions
following the Career Services report.

[44] What is clear is that Ms Dillon will never returmwork at Tip Top in any capacity even if she
does eventually regain some capacity for work. €hkelence of Ms Mair at the investigation
meeting about work opportunities at Tip Top for Bion even with only one arm lacks reality.
Ms Dillon must be assessed as permanently unfiviimk at Tip Top even if she does regain some
function. The evidence also supports the conctusirat while Ms Dillon’s is a complicated and
atypical case, her impairment is properly attribléao her workplace accidents and the associated
depression. These are the very circumstances iohvthe parties to the Collective Agreement
intended a severance payment to be made withooneblbeeing attributed to any party. Ms Dillon is
entitled to a severance payment.
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[45] For the foregoing reasons, | find that Ms Dilloreistitied to the payment provided at clause
33.3 of the Collective Agreement. No-one addresssdissue about calculating the quantum of the
payment so | will leave that to the parties buvées reserved if there is any difficulty.

[46] Costs are reserved. Ms Dillon’s representativéutied some submissions on costs in her
written submissions but the respondent did not tgkéhe invitation to respond. Accordingly, the
respondent may now have 14 days to make any submssabout costs and the applicant may have
a further 7 days to lodge any further submissioreply.

[47] This matter has taken a long time to get to thistpo It is a difficult case, there is a mass of
documents and unfortunately my attendance to othetters has also delayed finalising a
determination. | regret the delay and would li&etknowledge the parties’ assistance.

Philip Cheyne
Member of Employment Relations Authority



