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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Mr Dave Watson was employed by New Zealand Elaadtiicaders Limited trading as

Bray Switchgear (“Bray Switchgear”) on 23 Februa®p4 as an electrician.

[2] According to witnesses for the respondent, thertmss of Bray Switchgear is cyclical. |
was told that the busy time for the business isxfd@anuary to April of each year with work
dropping off in May until about August or Septemb@&usiness usually starts to pick up again in
about November. It was not disputed that Mr Brayked hard to ensure staff remained in
employment during the slow periods and that this a@hieved by finding additional work outside
the company or having staff work on other non B3aytchgear projects.

[3] On 15 July 2005 Mr Watson was declared redundashb@employment terminated. Mr

Watson says the redundancy was neither genuineanoed out in a fair manner.
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[4] Bray Switchgear denies the redundancy wasn’t genamd Mr Alan Bray, managing
director, says he followed a fair procedure wheple@menting the redundancy.

[5] The issues for this determination are whether:

. The redundancy was genuine; and
. The process used by the respondent was fair asdrable.

Wasthe redundancy genuine?

The Law

[6] The Court of Appeal isN Hale & Son Ltd v Wellington Caretakers [UOW [1991] 1
NZLR 151, cemented an employer’s right to:

...make his business more efficient, as for examplautomation, abandonment or unprofitable
activities, re-organisatioar other cost-saving steps, no matter whetheobtthe business would
otherwise go to the wall. A worker does not haweright to continued employment if the business
could be run more efficiently without him. [my engsis]

[7] Genuineness is considered by the Court in relatiamhether or not the redundancy was
the actual reason for dismissal rather than beisigam §eeStaykov v Cap Gemini Ernst & Young NZ Ltd,
unreported, Travis J, AC 18/05, 20 April 20p®nd must be the predominant reason for ternangtee
Nelson Aero Club Inv v Palmer, unreported 7 March 2000, WC 10A/00, Shajv, J

[8] Redundancy pertains to ‘positions’ of employmert aat to the individuals who are
employed to occupy them. It is unlikely to be agee redundancy if the same duties and
responsibilities are substantially retained ingame position. There is a redundancy if a
significant proportion of the duties and resporgies are transferred or reassigned to one or more

other positions.

The business
[9] Bray Switchgear makes large switchboards for comiakoperations such as kiwifruit
packhouses, and large engineering workshops. lely Bid me the company is reliant on industry

investing in new plant, or upgrading existing plant

The employment relationship

[10] Mr Watson was taken on by Bray Switchgear in Felyr@@04. No written agreement has
been signed by the parties. Mr Bray says he weatigh an employment agreement at the
interview with Mr Watson and that he took it awaghahim to look over before signing it. Mr

Watson denies taking an employment agreement awhyhwn from the interview and says Mr
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Bray did not go through a written agreement witim fait the interview. At the investigation
meeting | asked a number of questions of Mr Brarelation to the wording in the individual
agreement which Mr Bray says, was the documentdwded to Mr Watson at the interview. Mr
Bray wasn't clear about what the wording in theudonent meant and appeared confused. What
became clear to me was that the wording in theemgeat did not reflect the reality of the work

practice.

[11] Having had the benefit of reviewing all the evidemn this point, | am satisfied that Mr
Bray did discuss with Mr Watson the terms and ctioas applicable to his employment, however,
it is more likely than not, given Mr Bray’s obvioasnfusion over the areas of the agreement that |
raised with him, that he could not have taken Mit&tya through the agreement clause by clause. |
am also satisfied that it is more likely than ri@ttno written agreement was provided to Mr

Watson at the interview.

[12] On commencement of his employment, February 2004Msitson received $17.00 per
hour for each hour worked up to 40 hours per wéeldke payment for hours worked in excess of 40
hours each week is paid at time and a half thenarglirate. One month after his commencement,
on 30 March 2004, Mr Watson received a pay incréa$4.8.00 per hour (just over 5.5% increase).
On 20 September 2004 Mr Watson received a secanedse to $19.31 per hour (just over 7%
increase). On 8 February 2005 he received a fuitisecase to $20.75 per hour (a 7.5% increase).
From 28 June 2005 Mr Watson was also in receiptradn-taxable tool allowance of $1.50 per
hour. By my calculations for the period Februa@p2 to February 2005 Mr Watson received an
increase in his hourly rate of more than 20%. Tas a significant increase and was followed four
months later with the payment of a new non-taxabtevance of $1.50 per hour paid as a tool

allowance.

[13] In answer to questions at the investigation meetlmgut the frequency of the increases Mr
Bray told me that the increase in March was asaltref a review due to Mr Watson at the end of
his first month of employment. Mr Bray told me therease in September was due to Mr Bray
believing Mr Watson was coming up to speed in hosknand that it was the going rate for
tradesmen. He then told me that in February 2005\Wdtson, Mr Tappin and Mr Morrow had
each discussed with him the rates of pay being aaddthat there was considerable unrest in the

staff, so he had increased the rates.
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[14] He told me that as a result of losing too manysdam the workshop, Mr Bray decided to
require staff to provide their own tools and in lexiege for this requirement he began paying a tool
allowance. From records provided to the Authatity tool allowance first began being paid on or
about 27 June 2005.

[15] It is significant that at the same time as the ol allowance was implemented, Mr Bray
says he was experiencing serious concerns abodbtieturn in work. He was so concerned in
fact, that at the time he was implementing the payment he contacted a colleague and was
successful in sourcing work outside of Bray Switedugfor July which Mr Tappin and an

apprentice undertook. Mr Bray told me he paid t@ &allowance because he had promised it to
staff in February. In answer to questions at tivestigation meeting Mr Bray told me he was not
concerned about the additional costs associatddtiagt payment of the tool allowance. | found this

surprising given that Mr Watson was dismissed éolundancy three weeks later.

July 2004 Redundancies

[16] It was common ground that in mid 2004 Mr Grahanmkihg] was made redundant. Mr
Watson told me he was made redundant in 2004 aaiime time and that he was subsequently told
he wasn’'t redundant and that the redundancy haalibeBgated to get rid of Mr Judkins. At the
investigation meeting Mr Bray told me he had diseassome performance issues with Mr Judkins
and he [Mr Judkins] had asked to be made redurdisnto a lack of work being available and

therefore Mr Judkins redundancy was by agreement.

[17] Mr Bray denies he told Mr Watson he would be recduntct the time and says that he
spoke to Mr Watson in July 2004 and told him henay.have to terminate due to a downturn in workt
was common ground that during that discussiontwioemen talked about a new fence which Mr
Watson was to build for his daughter. The two miscussed the possibility of Mr Watson
spending a couple of weeks doing that. It seennsedhat this is just the kind of discussion one
would have when it is looking likely that a redundg is in the pipeline and an employee is

attempting to save his job by considering altexeatito redundancy.

[18] It was common ground that about an hour aftemiglMr Watson he was redundant in July
2004, Mr Bray advised Mr Watson he could undertlpeoject to build a smoko room on the work
site. Mr Watson agreed to do the work until Swgear work picked up again. Mr Watson did
work on the smoko room, but did not complete ibteer work came in for him to do for Bray

Switchgear.



Events leading to 2005 redundancy

[19] On 27 May 2005, Mr Watson took annual leave anktred to Australia. He says that
prior to him leaving for Australia, he was awaratthWr Mark Tappin had decided to move to
England permanently at the end of June 2005. Mitsdh told me Mr Tappin had resigned his
employment. While Mr Watson was away in Austraii Tappin fell ill and was away from 10 to
24 June 2005 inclusive.

[20] Mr Tappin returned from sick leave on 27 June 200%.that day Mr Tappin advised Mr
Bray that he and his wife had reconsidered ther@gching move to England and advised that he
would not be going to England. Mr Bray says he ieder considered Mr Tappin had resigned in
any event, and simply considered his notificatisraontinuation of the employment agreement
which was already in place between the two. MryBrede offers of assistance to Mr Tappin to

assist in his recovery and his return to work.

[21] Mr Watson says that given that he was made redunkarollowing week, whether Mr
Tappin had resigned or not, and was then alloweddaind the resignation or not, is critical to the
guestion of whether his redundancy was genuinesaye that Mr Tappin should never have been
allowed to withdraw his resignation because thatddirect impact on him being made redundant.

[22] Mr Tappin was unequivocal in his evidence that &e provided four weeks notice of his
resignation. Mr Tappin and his wife had purchasgcets to England on 27 May 2005. 1 find it
unlikely that Mr Tappen would have paid for tickeasEngland at a cost of more than $4,000 if he

had not intended to be leaving his employment.

[23] Also, Mr Bray's evidence at the investigation megtwas that he had taken no steps to
replace Mr Tappin because he wasn’t sure whatdghgany would be doing and that that is not
unusual in their industry. He told me he wasndemany pressure to employ someone. These
comments indicate Mr Bray was aware Mr Tapping lgasing his employment. | find that Mr

Tappin had resigned from his employment and fultgmded leaving at the end of June 2005.

[24] While Mr Tappin was away on sick leave, he andahife reconsidered their plans to
relocate overseas and he returned to work on 2& 2005 in the hope that he could persuade Mr

Bray to keep him employed. As events transpinedsucceeded and retained his employment.
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[25] Mr Watson returned from his leave, on 27 June 28@bsame day as Mr Tappin. On his
return from leave Mr Watson met with Mr Bray and Raul Higgins, production manager, and
advised them he had been offered two employmerdrtyomties and found the prospect of working

in Australia of interest.

[26] On the Friday of that same week, on 1 July 20055kt Morrow, who had previously left
his employment with Bray Switchgear to work for queting firm, Bremca, contacted Mr Watson
and they discussed the opportunities Mr Watsonblegth presented with on his holiday. During
the discussion Mr Morrow raised the possibilityaof opportunity existing at Bremca. The two met
at Burger King during Mr Watson’s lunch break ttat, where an offer of employment with

Bremca was made to Mr Watson.

[27] When he returned to work, Mr Watson advised Mr Breat Mr Morrow had contacted

him and had made him an offer of employment. Mit&¥a then disclosed to Mr Bray the specific
details of the offer made to him. | am satisfiedttMr Bray told Mr Watson he could not match the
offer and that he should consider it. Mr Watsdd toe that the reason he told Mr Bray about the
offer from Mr Morrow was because Mr Bray had instad him to tell him if he was approached by
anyone from Bremca. Mr Bray denies this and saysaw Mr Watson’s approach and discussion

as an attempt to coerce Mr Bray into paying himemapney.

[28] Mr Watson did consider the offer from Bremca, beitdeclined it. He notified Mr Morrow
on Saturday 2 July 2005 of his decision not to ptttee offer of employment.

[29] It is common ground that on Monday, 4 July 2005Whtson attended a meeting with Mr
Bray. Mr Watson says that Mr Bray advised thaa assult of a downturn in work his employment
would be terminating. Mr Watson says he becameyaangd told Mr Bray his actions were

unethical. Mr Watson says that after some disoaslir Bray eventually apologised and indicated

to Mr Watson that his work would continue as normal

[30] Of that same meeting Mr Bray says that at abouir#on Mr Watson and he met for the
purpose of Mr Bray advising Mr Watson that his emyphent was at risk of redundancy as a result
of there being no future orders. Mr Bray denalngy Mr Watson that his employment would be
terminated, but agrees that Mr Watson became angry.
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[31] At the investigation meeting Mr Bray told me, insarer to questions, that he was
surprised at Mr Watson’s angry reaction to the nefas possible redundancy, as he says he had
told him the previous Friday that he should consitle offer by Bremca because there was not a lot
of work on. Mr Watson denies Mr Bray talked to hatvout a lack of work the previous Friday. |
accept Mr Watson’s evidence that if there had Isemh a discussion, and given the offer of
employment which had been made to him that daydwéd simply have taken the new job.
Instead, he declined the offer. | am satisfied ithguch a situation had any discussion about
possible redundancy taken place on that Fridagams most unlikely that Mr Watson would turn
down the offer of employment which was, by all aguis, considerably better than he had at Bray

Switchgear.

[32] So — was Mr Watson told he was redundant on 4ahdiywas that notice retracted by Mr
Bray? | believe so — yes. It was common grourd bir Watson became angry. From my
experience this is a common reaction to beingyoldno longer have a job, particularly when it
comes out of the blue. In Mr Watson'’s case it wa®uble blow — he had only two days earlier
rejected a very good offer of employment. Alsdhiére was a discussion about the possibility of a
redundancy one would expect Mr Bray to meet witlstalff — not just Mr Watson. Also, the
evidence shows that on that same day, Monday 4MuBray had assured Mr Tappin that his job

was secure.

[33] The next event occurred on 11 July 2005. On thgt Br Bray met with all the staff,
including Mr Watson, and advised them of the finahposition of the company. Mr Bray says he
invited staff to take leave for a period of timeget through the difficult time, but at the sanmedi

he confirmed that the company could work throughdbwnturn. No-one volunteered to take
leave. | am satisfied that at that meeting theais mo mention of the possibility of redundancies.
Mr Bray’s evidence was that it was after the megtimmhen no-one had taken up the opportunity of

taking annual leave that he made the decisionhi&iould...need to consider dismissals by way of

redundancy.

[34] On 15 July 2005 Mr Bray met once again with Mr Véatand told him his employment
would be terminated on that day due to the downtumork. Mr Watson was not told why he was
chosen, nor given the opportunity to discuss adtieras to redundancy. There was also no
explanation as to the criteria against which Mr $dathad been judged the most suitable candidate

for redundancy.



The financial position

[35] Copies of profit and loss accounts for the month&ugust 2004, and July to November
2005 inclusive were filed in the Authority by Mrd@rto support his assertions regarding the
business necessity of the redundancies. At thestigation meeting | requested copies of similar
statements for the financial year 2004/2005 andHerfull financial year 2005/2006. These were
provided in graph format following the investigatimeeting.

[36] In his evidence Mr Bray says that in the 15 yedugperating his business he had never
experienced such a down turn for such an extendeddoof time. Having reviewed the profit and
loss information provided by Mr Bray | find it difult to accept that evidence. At the time Mr
Bray made Mr Watson redundant the company had mandiés for each of the months January,
March, April, May and June 2005. It was the peroty to November that the records show the
company was in loss. This was after Mr Watson made redundant. A comparison of the prior
year figures (2004/2005) produced by Mr Bray shbat the number of months where losses were
experienced were the same as for the 2005/2006dheAlso, an approximate comparison of the
losses attributable to each period shows thatoggek for 2004/2005 were twice that of 2005/2006.

Conclusion about whether the redundancy was genuine

[37] It was open to Bray Switchgear to make a decisiovdlid commercial reasons that Mr
Watson'’s position was surplus to the company’s seaul therefore a genuine redundancy. The
evidence in my view falls well short of establighithat the dismissal of Mr Watson was for the
reason that there was a genuine restructuringdomisiancy. | consider that Mr Bray had
determined that, for whatever reason, he no longeted Mr Watson working for him and saw

redundancy as a way to achieve that end.

Was the decision to dismss Mr Watson justified?
[38] I have found that Mr Watson was dismissed for reasi redundancy but that it was not a

genuine redundancy. | find therefore that the disal is unjustified. Mr Watson has a personal

grievance that he was unjustifiably dismissed anehtitled to remedies.



Remedies

[39] On 4 May 2006, Mr Jacobson filed an amendmentdodimedies sought by Mr Watson in
his statement of problem. Mr Watson seeks lostesa$10,000 for hurt and humiliation pursuant
to section 123(1)(c)(i), compensation for a logtdfé pursuant to section 123(1)(c)(ii) in the ewven

of a finding that the redundancy was genuine, arstisc

Lost wages
[40] It was common ground that Mr Watson received onekagay in lieu of notice. He was
employed by Bremca two weeks and one day aftedibmissal from Bray Switchgear, on 2 August

2005, at a higher rate of pay than he had recav@&itay Switchgear.

[41] Mr Watson’s actual loss of wages amounts to on&kwaed one day and he is entitled to
reimbursement for that period. Mr Watson was $&d4.80 per week (nett of tax) plus $60.00
Tool Allowance making a total weekly wage of $7@rtett of tax. One day’s wages is equivalent
to $140.96 nett of tax.

New Zealand Electrical TradersLimited t/a Bray Switchgear isordered to pay to Mr Watson
an amount of $845.76 nett of tax, pursuant to section 123(1)(b) of the Employment Relations
Act 2000.

Compensation
[42] Mr Watson sought compensation of $10,000 for dsstagising out of the way he was

made redundant and the failure of the companydpegaty consult with him. Mr Watson gave
evidence that he was shocked, hurt and humiliagatiddismissal. The situation was exacerbated
by the fact that Mr Watson had received a very goitel of new employment on Friday 1 July
2005 which he declined in the face of not knowiegAould be made redundant 14 days later. |
have found that the process adopted by Mr Brayimadequate and in reality there was no genuine

process of consultation as required under the Eynpdait Relations Act.

[43] Although Mr Watson was distressed by his dismidsalvas robustly able to deal with the
situation and as already mentioned above, obtaiftethative employment very quickly. 1
therefore award him the sum of $5,000 under thiglhe
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[44] As required by section 124 of the Act | have gigensideration as to whether it could be
said that there was contributory conduct which wiaeduce the remedies. | am satisfied that there

was none.

New Zealand Electrical TradersLimited t/a Bray Switchgear isordered to pay to Mr Watson
an amount of $5,000 nett of tax, pursuant to section 123(1)(c)(i) of the Employment Relations
Act 2000

Lost benefit

[45] This claim was contingent on a finding that theuredhncy was genuine. | have found that

not to be the case and therefore am not requiredrsider an award under this heading.
Costs
[46] The parties are encouraged to discuss and redwv@atter of costs between them. In the

event that they are unable to do so they may ladigleserve memorandum in the Authority for

consideration.

Vicki Campbell
Member of Employment Relations Authority



