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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1]

Mr Kaytaz claims that he was unjustifiably dissed on 20 October 2004. He asks the
Authority to find that he has a personal grievaacel award him the remedies of loss of
wages for 7 weeks and compensation of $15,000.

Body Corporate Administration Limited (“BCA”) refatthe claims of Mr Kaytaz and say that
he simply failed to return to work during the pregs of an investigation into allegations of
inappropriate behaviour that had been made agaimsby another staff member.

Background Facts and Evidence

[2]

Mr Kaytaz was employed by BCA via Student Jaa®h, as a Receptionist/Filing Clerk, on
13 September 2004. He was responsible to the Qearzager of BCA, Mr Glenn Kwok
and another manager, Ms Paula Beaton.

The Evidence of Mr Kwok

[3]

[4]

The evidence of Mr Kwok is that on 20 Octobél02, he was approached by Ms Karen
Thorp, the Office Manager for BCA. Ms Thorp convéy® him that there was a problem
with Mr Kaytaz in regard to his behaviour towardfemale staff membéand that Mr Kwok
should speak to Ms A in order to ascertain theildedd what Ms Thorp was referring to.

Mr Kwok then met with Ms A and she related tiomhan incident that had taken place on 19
October 2004 in the staff room. Ms A conveyed gfa had been in the staff room with Mr
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Given the sensitive nature of the sexual harassmemiplaints made by this person, for the purpodethie

determination she will be named as Ms A.



[5]

[6]

[7]

[8]

[9]

[10]

[11]
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Kaytaz and happened to mention that she usuallgkdcaffee but had recently taken to
drinking tea. Upon which Mr Kaytaz responded byiagkif she was pregnant. Ms A
responded by saying: “No are you?” Ms A told Mr Kwihat Mr Kaytaz then said: “No, |
have not had sex in the last few months.” Mr Kwakssthat Ms A was upset and angry about
the nature of the comments made by Mr Kaytaz. époase to a question as to if there had
been any other incidents such as this; Ms A indit#lhat there had been.

The evidence of Mr Kwok is that albeit he hadhaeting to attend that morning, he felt that
what Ms A had told him was “so serious” he shoygak to Mr Kaytaz immediately. Mr
Kwok met with Mr Kaytaz and told him that a serialegation had been made and conveyed
what Ms A had said without revealing her identit)r Kwok says that Mr Kaytaz
subsequently admitted that there had been a cati@rswith Ms A.

The further evidence of Mr Kwok is that he thesked Mr Kaytaz if there was anything of a
similar nature that Mr Kaytaz should tell him aholMr Kaytaz responded that there was
nothing else and when Mr Kwok repeated the questlmresponse of Mr Kaytaz was again
“No.”

Mr Kwok then had to attend a meeting and infedMr Kaytaz that he would have to meet
with him again to discuss matters in more detait. K’Wvok did not return from his meeting

until mid-afternoon that day. Upon his return te@ tbffice, he met again with Ms A and

guestioned her about the other incidents pertaiturigr Kaytaz.

The evidence of Mr Kwok is that Ms A spoke abau instance in the lunchroom whereupon
there was no milk available and Mr Kaytaz had mad@mment about breast feeding. Ms A
also recalled an incident where Mr Kaytaz had adikedon a daté and made a comment
about ‘sticking his tongue down her thrgat

Mr Kwok says that following his discussion witis A, he then met again with Mr Kaytaz

and put the “breast feeding” incident to him anattiMr Kaytaz admitted he has said

something to do with this subject but it was in twntext of something he had seen in a
movie. Mr Kwok says that he drew the attention af Kaytaz to his earlier assurance that
there had not been any other incidents and thatdedibility was becoming suspect. Mr

Kaytaz denied that he had said anything about @megn

Mr Kwok says that he then told Mr Kaytaz tldtile he was still in the stages of conducting a
preliminary investigation, he could look at thing# ways. Firstly, it could be that matters
had just been taken out of context, or alternativéllr Kaytaz’'s comments could be
tantamount to sexual harassment and that disciglametion may follow”. The evidence of Mr
Kwok is that as he had another meeting to atteadjith not have time to investigate matters
further that day but told Mr Kaytaz he would meethwhim again the next day. Mr Kwok
says that he attended a meeting and did not r&dutre office again that day.

Mr Kwok told the Authority that on the followg day, Thursday 21 October 2004, while
wishing to meet with Mr Kaytaz, he discovered thiatkaytaz was not at work. Mr Kwok did
not find this unusual as Mr Kaytaz had been emmglaywough Student Job Search and his
experience was that students tended to work ireeduburs. However, as Mr Kaytaz never
came to work on Friday 22 October or Monday 25 ®et?004> Mr Kwok says that he then
contacted Student Job Search but was not ablecestas where Mr Kaytaz had got to. Mr
Kaytaz never returned to work.

2. The Authority understands that Mr Kwok did naseawith Mr Kaytaz the other incident that Ms A hagorted.
% The latter date was a public holiday — Labour Day



The Evidence of Mr Kaytaz

[12]

[13]

[14]

Mr Kaytaz says that on 20 October 2004, Mr kwoet with him and conveyed that there had
been some allegations made by staff members. Mtakagays that Mr Kwok told him that
the allegations concerned; [*had some sort of dezolanotation associated with them.” Mr
Kaytaz says that Mr Kwok spoke about two incidertseast feeding and not having had sex
lately. The evidence of Mr Kaytaz is that he gameeaplanation to Mr Kwok and then Mr
Kwok informed him that it was a quite serious ditoia and was sexual harassment. Mr
Kaytaz says that Mr Kwok then conveyed that he ttago to a meeting and after that he
would speak to Ms Beaton and get back to him widle@ision.

The further evidence of Mr Kaytaz is that abat 5:00pm that day, Mr Kwok met with him
again.“He then told me that he has no choice but to askarleave on the spot because if | stay there
could be more problems of the [sic] sort and peoplietalk and it could be “bad blood” as he put it

Mr Kaytaz says that Mr Kwok threatened him and taila if he did not leave, then he would
take the matter to Student Job Search and thatdweat to more trouble. Mr Kaytaz also
says that Mr Kwok asked him not to tell anyoraéddut thi§ and he would tell others in the
company that Mr Kaytaz had decided to leave ankl foowork elsewhere.

Mr Kaytaz told the Authority that:l'said; “But this is not fair,” and that Mr Kwok sponded: “I'm

a Christian, | know. This is the way of the proghehey never had it easy. God closes a door and
opens a window.”

Mr Kaytaz says that he decided that there was aatguing with Mr Kwok; [as he had made
up his mind to get rid of me and | left.”

Deter mination

[15]

[16]

[17]

[18]

A certain amount of evidence has been produoetthe Authority pertaining to the alleged
discussions between Mr Kaytaz and Ms A. Howeveam not required to weigh that

evidence. The matter that has to be determined/as Mr Kaytaz dismissed or did he leave
of his own free will?

| have to say that | did not find the substamd the evidence of Mr Kaytaz to be remotely
credible. While there was also some fault in thedawe of Mr Kwok in regard to his
reference to Monday 25 October 2004 being a worlisg overall | found Mr Kwok to be a
credible witness and accept his version of evesitseeng largely correct.

While | cannot be certain, it is highly prolbalthat faced with the allegations that he had been
presented with by Mr Kwok, Mr Kaytaz decided thather than engage further in the
investigation being conducted by Mr Kwok, he wosichply leave.

| find that Mr Kaytaz was not dismissed andtthe abandoned his employment at BCA by
simply failing to return to work after Wednesday@6tober 2004. Mr Kaytaz does not have a
personal grievance and hence the remedies thateks are not available to him.



Costs

[19] Costs are reserved. The parties are invitegéach a resolution of this matter. In the eveat th
a resolution is not achieved, submissions may b#en@the Authority for an order, within 28
days of the date of this determination.

Ken Anderson
Member
Employment Relations Authority



