Determination Number: WA 52/06
File Number: WEA 387/05

Under the Employment Relations Act 2000

BEFORE THE EMPLOYMENT RELATIONSAUTHORITY
WELLINGTON OFFICE

BETWEEN Robert Donselaar (Applicant)

AND Attorney-General in Respect of the Department afr€xions
(Respondent)

REPRESENTATIVES Barbara Buckett for Applicant

Joanna Holden for Respondent

MEMBER OF AUTHORITY G J Wood

INVESTIGATION 4 April 2006
MEETING
DATE OF 6 April 2006

DETERMINATION
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Employment Relationship Problem

1.

Mr Donselaar is employed as a business analysieifbtisiness technology division of

the respondent (“Corrections”). He reports to Mbi Heywood.

There have been difficulties between the partiesnduMr Donselaar's employment,
but the matters that triggered the employment icelahip problem before the
Authority followed advice from Ms Heywood to Mr Dselaar that he was required to
attend a meeting to investigate allegations thahdw not kept personal use of the
internet to a minimum level and had circumventedcggist software that blocks
access to banned sites. The internet use polityedewhat is minimal personal use
by using guidelines, such as that transactionsnatdo be longer than two to three
minutes. Ms Heywood’s advice, by way of lettecluded a notice that should the
allegation be proven disciplinary action could la&ein, up to and including the
termination of Mr Donselaar's employment. Correct’ policies provide for a

preliminary fact finding interview to determine viher there is apparent misconduct.
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If there is apparent misconduct then an employnres@stigation to establish whether

there has in fact been misconduct is to be held.

Mr Donselaar got legal advice. Ms Buckett respande his behalf accordingly on
16 August 2005, denying the allegations. Corresti@ctions were alleged to have
been unfair to Mr Donselaar, by not specifying wieatsonable use of the internet was
and by threatening Mr Donselaar with dismissal. IMinselaar denied circumventing
software or being aware of any excessive persa@eblithe internet. Corrections was
also informed that Mr Donselaar was prepared tot méh it to discuss all issues once
the allegations and the threat of dismissal wabdsitwn. Corrections declined to do

so and asked to meet Mr Donselaar on 2 September.

Mr Donselaar went to see his doctor again as thlegations had caused him to
become ill. He was assessed as being extremelgumnabout returning to a hostile
work environment where he gets extremely stresstglwas told by his doctor that he
was medically unfit for work until 10 September ahdrefore he was unable to attend
any meeting. Corrections were then so informed.rré€tions responded that day
informing Mr Donselaar of his paid sick leave datitents, which expired on 5

September.

Mr Donselaar’'s medical certificate was then extehas 9 September, to 10 October.
It was later extended to 10 November and has nam legtended indefinitely, unless
Mr Donselaar could, as his doctor stategturn to another department or position
where these issues can be taken care of and incpkt, where he has a new line

managet.

On 19 October Corrections again asked to meet MittDonselaar over the issues.
On that date Mr Donselaar also filed an applicailorine Authority over personal
grievances flowing from Corrections’ actions inpest of its investigations into his
internet use, plus a claim that it had failed tovmte Mr Donselaar with work. It was
also claimed that Corrections had effectively cadel its investigation and therefore

could not resume it.

The parties attended mediation on these matterganty December, following

discussions facilitated through the Authority. Bgreement, investigation meeting
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dates were set for mid-February and early May 200&diation did not result in

settlement of the issues between the patrties.

Accordingly Corrections wrote to Mr Donselaar onD&cember asking for his input
into their investigations. Mr Donselaar was infednthat at the conclusion of the
investigation a decision would be made as to whe@w@rections would move to a
disciplinary process. Responses were sought yebduary 2006.

The parties later agreed that the Authority’s Fabyunvestigation meeting date be

vacated.

In the meantime Corrections was trying to get infation from Mr Donselaar about
his health issues and when he might be able torrétuwork. Other than provide a
medical certificate from his general practitionas, quoted above, Mr Donselaar has

not provided any further information to Corrections

On 13 February 2006 Mr Donselaar responded to ltbgagions, denying that he had
knowingly breached any policies and stating thahef had known he was doing

anything that might be perceived as wrong he wbakke remedied it.

The Authority held a conference call on 14 Februasy planned, and it was agreed
that matters would be deferred until 10 March, rafi®rrections’ response to Mr

Donselaar’s answers to the allegations againswwonid have been received.

On 8 March, Corrections wrote to Mr Donselaar stathat it had decided to progress
matters to a disciplinary investigation, which waile conducted by another manager
and in accordance with its disciplinary processbts Heywood made the point that

the formal investigation process would amount td‘@jective consideration of all

the relevant factors by a third party”

In coming to her decision, Ms Heywood relied on ben assessment of the situation,
Mr Donselaar’s response and a written report byndependent IT contractor, which
Mr Donselaar was then provided with. While thefdod this report was provided to
Corrections before Mr Donselaar’'s response, Ms Heyivhad to follow up certain
matters in it and therefore did not receive thalfieport until after Mr Donselaar had

filed his responses on 13 February. The reponivshamongst other things, that for
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several days in the month of June 2005, Mr Donsslaaeb browsing time was

greater than his working time. However, as Mr Bedaar points out, web browsing
time may include time when the web pages were magdand therefore he could not

have been perusing them.

Corrections’ response was not one Mr Donselaareaignaeth. He therefore sought to
actively progress matters in the Authority. At @ference call held on 17 March,
Ms Buckett sought interim declarations against €crons to stop the disciplinary
investigation and to put Mr Donselaar back ontogagroll. The interim investigation

meeting was set for 4 April, while a substantiveestigation meeting was deferred
until 7 and 8 June 2006.

At the investigation meeting seeking interim deai@mns, Ms Buckett also sought an
interim declaration prohibiting Corrections fromkitag any steps in a process that
might lead to Mr Donselaar being subject to medialrement or dismissal for

incapacity.

Corrections opposed each of these interim deatarstsought, but were prepared to
undertake to facilitate Mr Donselaar’s return torkysubject to medical clearance by
a department-appointed doctor, as required by nif@ayment agreement. It was also
prepared to undertake that Mr Donselaar be trefaidg at work and be provided with
work and resources to do so, except for desktopsacto the internet. Corrections
further undertook to enter into constructive dialegand communication with
Mr Donselaar. All of these undertakings were migddirect response to matters that
Mr Donselaar had identified as important to himhis affidavit in support of the

present applications.

Corrections also undertook that it would not adsertMr Donselaar’s position until

this matter was resolved by the Authority. Howevienoted that it needed to progress
the disciplinary matter, that it had further infamon which had come to light about
Mr Donselaar’s behaviour that it also wished toestigate and that his position could

not be left uncovered indefinitely.

These undertakings by Corrections were not suffici®® meet Mr Donselaar’s

requirements as he was still under threat of dis@py action.
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20. The tests for an interim injunction are as setio@liff v. Air New Zealand Lt{R005]
1 ERNZ 1 at p.9:

“Those tests are three:

First, whether the plaintiffs have an arguable cas@njustified dismissal;

Second, whether the balance of convenience (ingutlie existence of alternative
remedies sometimes said to be a separate testrfatloe plaintiffs; and

Third, the remedy being discretionary, where theral justice of the case lies until
it can be heard (including particularly the respget strengths of the parties’ case
so far as they can be ascertained at this stage).”

21. Where a worker seeks to restrain an employer frontacting a disciplinary process,

the following factors are important, as was setiolRussell v. Wanganui City College
[1998] 3 ERNZ 1,076 at 1,082:

“(i)

(ii)

(iii)

(iv)

(v)

(vi)

In the ordinary course of things an employes entitled to conduct an

investigation into the conduct and performance aof employee that is of
concern to it and, indeed, bound to do so in thdir@ary course of its business
of being an employer.

It is a grave matter for the Court to interfere ihis entitlement by some form
of prior restraint and to take such a course regsirjustification on proper
grounds.

It follows that there must be a burden on the eyg®oin that situation to show
that it is just and convenient that the employeasisliinary rights should be
interfered with or modified.

It further follows that an employee cannot be éditas of right to have an
employer’'s disciplinary process stayed because opeading or possible
criminal proceeding.

The Court’s task is one of balancing justice betwd® parties, taking account
of all relevant factors.

Each case must be judged on its own merits andoitldvbe wrong and
undesirable to define in the abstract what arerlevant factors.”

22. Ms Buckett argued forcefully that this line of aoitity was no longer appropriate
under the Employment Relations Act. Rather, shemnsttied that the Act required the

Authority to focus on supporting successful emplewtnrelationships and good faith
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behaviour, taking into account the inherent ineifpabf power in employment

relationships.

| accept the thrust of Ms Buckett's submissiond tha Authority should assist the
parties by giving relief, even in the interim, wheny one party’s rights or benefits
are clearly under threat. On the other hand, tmpl&yment Relations Act is also
founded on the sanctity of agreement between gartiehe parties have agreed here
that the procedure for managing misconduct is the et out in thePolicies for
Managing Human Resourcemanual. It therefore follows that for Mr Donsatato
succeed in his claim for an interim declaratiorpptng the disciplinary process, then

there must be some serious risk of these poli@egtbreached.

Deter mination

24.

25.

26.

| note that Mr Donselaar’s claims for interim dealions must be based on the claims
associated with Mr Donselaar’s alleged misuse @& ihternet and Corrections’
investigations into it. His claims about the faduto be provided with work are

ancillary in the context of the interim declarasasought.

| find that Mr Donselaar does have a tenable, dlguease over these matte@iff
applied). If Mr Donselaar can make out his claim$act (which we must assume at
this interim stage), then he would be able to dbeksort of remedies that he claims,
including a permanent declaration. In particuldrere are issues about whether
Mr Donselaar was singled out unfairly over his intt use compared with other users,
most importantly because Ms Heywood may have haggative perception of his
performance. There was therefore an important anaif credibility and other

evidential issues that can only be determinedfull @nvestigation meeting.

| turn now to the balance of convenience. Thia mmatter of examining the question
of relative hardship as between the parties. Epicthat Mr Donselaar is unable to
work at the present because of stress over thatdmed disciplinary investigation.
Furthermore, he has had no income over a long gh@soa result of him taking stress
leave. He is also concerned about the potentssl &6 his employment. By contrast,
while it would be inconvenient for Corrections toldh off on holding its disciplinary

meeting for another two months at least, it wilt saffer undue hardship as a result,
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even although it would prefer to have the mattetesbout so that Mr Donselaar could
come back to work. Furthermore, If Mr Donselaash®wn to be successful in his
claim, which the Authority will deal with in two nmbhs time, that there should never
have been an disciplinary investigation, yet did gain the interim declaration, he
would have had to have gone through the streshefdisciplinary investigation

unnecessarily.

On the other hand, Corrections wants to assert wheges as its rights under the
agreement (as pdRussell and has made undertakings as to how it will deiéh
Mr Donselaar fairly throughout this process, aslwsl appointing a manager other
than Ms Heywood to investigate the matter. Mr Dad@asr has had an opportunity
already to try and convince Corrections that thétenahould not be progressed to a
disciplinary one and the benefit, following the Aatity’s intervention, to raise all his
concerns in a confidential, without prejudice eomment, namely mediation.
Furthermore, Mr Donselaar will not be under ang#trof termination of employment
on medical grounds, for reasons given below, dutiregAuthority’s investigation of
these matters. In addition, Mr Donselaar has @elagignificantly in making these
claims for interim relief, as described above. flel conclude that the balance of

convenience favours Corrections, albeit by a smaligin.

| now turn to the criterion of overall justice. &bnly new factor applicable here is the
relative strength of the parties’ cases. It wdlfor Mr Donselaar to satisfy me that the
Authority should intervene to stop Corrections fropursuing a disciplinary
investigation into his conduct. Given that thehtigo conduct a disciplinary
investigation is not merely one of management gative, but is also provided for in

the parties’ employment agreement, Mr Donselaasg will not be an easy one.

Having reviewed the material provided by Ms Heywawodl the IT contracting firm, it
Is clear that there are issues raised that regurexplanation by Mr Donselaar. It is
entirely possible that he may have a complete egplan for all the matters raised,
particularly if he had never been cognisant of dh@unt of internet use that he was
allowed and if he was not given work to do and ¢f@e made work by utilising the
internet. A formal investigation of these mattdtsly involving Mr Donselaar, still

seems appropriate, | find, because of the matatiedy made available and the
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complexity of the issues. There also appears todbieing on the face of the record to
indicate that Corrections had ever concluded ¥gstigation and should therefore be
prohibited from effectively seeking to conduct gaen. In coming to the conclusion
that the overall justice favours Corrections, lbat®te the use of a different manager
to investigate the matters and the undertakingsrgby Corrections about how it will
treat Mr Donselaar. | therefore dismiss the cléman interim declaration against
Corrections proceeding with its intended discipijna investigation into

Mr Donselaar’s conduct.

| turn now to the application from Mr Donselaatb®reinstated to the payroll. For the

same reasons as above, | find that Mr Donselaa loaee a tenable, arguable case.

The balance of convenience here favours Correctiorisyd that damages will be an
adequate remedy in relation to the lost remuneratat Mr Donselaar will suffer in
the next two months if he is still unable to retwonwork. In this regard | note the
difficulty of an employee in claiming lost remungoa when they are unable to work,
unless they have been arguably unjustifiably suspenas | determined Mailima v.
General Distributors Ltdunreported, WA39/06, 20 March 2006. Furtherméoeall
the reasons given above, | also find that the divguatice of the case favours
Corrections. | therefore dismiss Mr Donselaar’plagation for an interim declaration
that Corrections should pay Mr Donselaar for theggkeof his absence through illness

when his paid sick leave had run out.

Turning to the third claim for a declaration, MsyM@od gave evidence that there was
a business need to resolve the matter as soon ssibjgo and determine if
Mr Donselaar was going to be medically able to metto his job. Furthermore,
Corrections only gave an undertaking that it woualat advertise Mr Donselaar’s
position until his present claims had been resolegdhe Authority. This was in
response to a request for an undertaking not t® &y steps in a process that might

lead to the termination of Mr Donselaar’'s employim@mmedical grounds.

The problem here in terms of an arguable caseaistlie present case does not relate
to the potential termination of Mr Donselaar’s eayshent on medical grounds.

However, it is evident to the Authority and the tges that Mr Donselaar’'s absence
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cannot continue forever. Thus, while it cannotsha&l that there is an arguable case
that Mr Donselaar will not have his employment teraed on medical grounds,
because there is no such claim before the Authotitye Authority must be astute to
ensure that it resolves employment relationshipbleros and not focus merely on

legal causes of action.

34. | therefore consider it appropriate for the Authprio determine whether or not a
declaration in the terms sought should be grargeen although there are no specific
proceedings presently before the Authority on tbatp | find that Mr Donselaar’s
concerns about losing his employment on medicalmte are inextricably intertwined
with his present claims, for which he does haveaaguable and tenable case,

particularly as these are said to be the causesalt health.

35. The balance of convenience also favours Mr Donsefadhis regard, as it is quite
possible that he will be able to return to work enlce Authority has dealt with his
concerns on a permanent basis. Furthermore, theegts of justice would not be
served by Corrections progressing medical issuegnwkhe very causes of
Mr Donselaar’s absence from work are currently peiddressed by the Authority. |
therefore find that the balance of convenience tedoverall justice of the matter

favour Mr Donselaar.

36. | therefore declare that the respondent, the Adétpi@eneral in respect of the
Department of Corrections, should take no stepsniy process which might lead to
the termination of Mr Donselaar's employment focdpacity or through medical
retirement until the Authority has determined, &p@om costs, the proceedings
WEA387/05.

Costs

37. Costs are reserved.

G JWood
Member of Employment Relations Authority



