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DETERMINATION OF THE AUTHORITY

Employment relationship problem

1. Douglas Prince (the applicant in these proceediogs)menced working at the Mermaid Bar
in Wellington on 7 June 2005 as a bar manager.sigieed off an employment agreement

with B&M Entertainment Limited, his employer.

2.  His employment ended on 21 June 2005, when JohwCtmmpany director, dismissed him
summarily for serious misconduct when he says degladed that Mr Prince could no longer
be trusted and that his employer could not havdéidemce in him upon a complaint of sexual
harassment. Mr Prince has challenged his dismisddé claims there was no sexual
harassment complaint and he was treated unfairly.

Thefacts

3. Mr Prince says he accidentally touched a dancedgBt Rennie, on the buttock in the
morning of 11 June 2005 when he tried to get hentbn to open a safe door to put away a
bottle of whiskey. He says she had her back to amd when she turned around he

accidentally touched her because of the space efentiney were standing. Michael Chow,
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the general manager, says he had a discussioMwriBrince on 13 or 14 June 2005 in regard

to the incident that had been reported to him.

Ms Rennie says she was upset and drew Mischa Wislattention to the matter. He is a DJ
employed at the bar. Mr Wislang then took the eraip with Michael Chow. Mr Wislang’'s
evidence was contradictory about when he did takematter up with Mr Michael Chow; on
either 13 or 17 June 2005. Mr Prince denied thaCklow discussed the matter with him on
13 June.

Another DJ, Paul Greathead, says that he was s@hahind the booth at the time but could
not see anything happen. He says that Mr Wislaag standing behind Ms Rennie. Mr
Greathead says he saw where Ms Rennie and Mr Wislare standing.

Ms Rennie says that his action occurred on 11 qrutiz 2005 and was deliberate and caused
her to remonstrate with Mr Prince at the time. Wislang says he heard Ms Rennie scream
and saw the incident and says that he was starmihghd Ms Rennie so he could see it.
Mr Prince says that Mr Wislang was standing betin@DJ booth in front of the complainant
so it would not have been possible for Mr Wislandpave seen any incident.

Ms Rennie acknowledged that she initially did irdécthat she accepted an apology from the
applicant, when he spoke to her later in the mgyibout the incident, but she says that this

was only to keep the peace. He says that he apebtbggain to Ms Rennie that evening.

How Mr Prince touched Ms Rennie has been variotedfigrred to as a touch or tap with his
hand placed on her buttock, to being described lsyRénnie and Mischa Wislang as a
“grab” , “squeeze” and “grope”. Ms Rennie complained that it was inappropriate f

Mr Prince to“fondle the girls like that”

Messrs Michael and John Chow spoke to Mr Princauabiee allegation on 19 June 2005.
The Chows subsequently obtained a written statefnamt Ms Rennie (on 18 June 2005) that
was obtained through Mischa Wislang. Mr Wislangoalsrovided his own (undated)
statement. The two written statements were givgnvB John Chow to Mr Prince for a
meeting 20 June 2005:

“I [Bridget Rennie] have been working at Mermaids the last couple of weeks and
claim that on the 11-5-05 at approximately 5.40acu® grabbed my bum near DJ box.
| let him know that it wasn’t appropriate for a neager to be fondling the girls, and |
wasn’t going to accept this kind of behaviour.réught to Mischa’s attention. And am
confident that you will deal with this matter apprately.
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“1(§n51()15June at approximately 5.40 | saw Doug toode of Ms Rennies by the name of
‘Vixen’ on the buttock area while she was waitingptly for a lap dance. She in turn
reacted strongly making it clear to staff and pasoin the area that this was both
unwelcome and inappropriate conduct. Mischa”
On 20 June 2005 there was a meeting attended byChwevs and their lawyer, Paul
Thompson, and Mr Prince and his support personeAvarie van der Linden. Both sides
kept their own notes. Mr Prince handed in a wmitdpology and alleged that the Chows tried
to get him to resign. He also alleges that JohowCWas influenced by an alleged letter or a
“file it now” note he had received from somebody in regardiégaions about Mr Prince’s
previous employment @ak 'N’ Savethat involved allegations of sexual harassment tha
were never proven. Mr Prince was subsequentlyesstal with a personal grievance claim
in the Authority in regard to his employmentRak ‘N’ Save Also raised in the background
was an issue about Mr Prince’s conduct at otheedim his employment with references to
the alleged conduct of the applicant in generabrols other female members of the staff, and
in particular allegedly insulting them.

The meeting was adjourned and the Chows put MicEsnapology (written), the two
statements (Rennie and Wislang) and a written espien of events from Mr Prince
(prepared for the 20 July 2005 meeting by Mr PrinceMs Rennie. Ms Rennie did not
accept the apology, and said so, in writing. Tdlewant correspondence is set out below:

“20 June 2005

C/- Mermaid Bar
Courtenay Place
Wellington

DearBridget,

| apologise for any distress | have caused as altes the incident that occurred on 11
June 2005. | never intended to make any levehappropriate contact with you.
However | appreciate that you felt uncomfortableaa®sult of the contact. | trust that
we are able to continue to have an amicable workalgtionship.

Yours sincerely,

D Prince”

“20-6-05

| don’t accept the apology and don’t feel comfoléalworking in the Mermaid if Doug
works, | won'’t work there.

| believe that it was intentional grope made by Bou

Bridget Rennie”
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The Chows concluded from this that they had no rothgion but to dismiss Mr Prince
because he continued to deny the complaint. Thsyucted their lawyer to prepare a letter
that was typed up and ready to present at themegting.

On 21 June 2005 there was another meeting withséimee people, but not including Mr
Thompson. Mr Prince was handed the letter thatlesoh prepared dismissing him from his

employment:

“B&M Entertainment Limited

June 21, 2005

Dear Doug

Summary Dismissal — Sexual Harassment toward MerthBiar dancers
We refer to the above noted matter and our meetir June 2005.

Allegation made

A sexual harassment claim has been made by ohe @fancers at the Mermaid Bar on
the 11" of June 2005. She made an allegation of sexuassanent against you as
defined under s.108(1)(b)(iii) of the EmploymeniaRens Act 2000 (“the Act”).

Investigation

Under s.117(2) of the Act an employee may makeauwakbarassment complaint about
the behaviour of a person, other than the Emploiethe employers. In this case a
complaint had been made to Michael and me. Upagripe of such an allegation we
were statutorily bound to investigate the complaiife investigated the allegation in a
robust and transparent manner. Notwithstanding #revironment in which this
business operates we have an obligation to proaidafe workplace. Therefore we had
to treat this complaint as very serious.

We have given you a right to respond to the aliegatmade and you have done so. In
this case we believe the allegations are provereraftvestigating the matter
thoroughly. After considering all the options dable to us we believe that summary
dismissal is appropriate.

We are statutorily obliged under s.117(4) of the¢ thdake positive steps to prevent any
repetition of such a request or of such behavibat ts sexual harassment.

We have evoked clause 19a of your employment agreeand terminated your

employment, effective immediately. Unfortunatelyrybehaviour had the effect of
interfering significantly with the safe and propeonduct of our business and was
serious enough to destroy a trust and confidentiomship between an Employer and
Employee. Therefore we hold summary dismissapsagpriate rather than a strong

warning.

We trust that you understand our position.
Yours truly,

B&M Entertainment Limited

John Chow

Managing Director”



ThelLaw
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The dismissal occurred after 1 December 2004. éfber this matter must be determined
under section 103A of the Act. The employer isursef to support the grounds relied upon
to dismiss the applicant and show that the deciseached was fair. The Authority’s role is
to scrutinise the employer's decision and to caarsid in all the circumstances of the
applicant’s employment. The parties’ represengstimade submissions on s 103A as applied
in Air New Zealand Limited v Hudsduanreported) 30 May 2006 AC 30/06 Judge Shaw.

Theissues

15.

At issue is whether a fair and reasonable empleyauld have come to an honestly held
belief that Mr Prince deliberately touched Ms Renand his touch would constitute sexual
harassment. Further, would a fair and reasonablgoyer determine that such behaviour
amounted to serious misconduct leading to a bredctrust and confidence? Was the

procedure followed fair?

Submissionsfrom the parties

16.

The applicant has relied upon the credibility aedability of the respondent’s evidence
failing to establish the events that happened at ttme. He says his dismissal was
predetermined, unfair and influenced by other fisctdt is accepted by the respondent that a
credibility finding was required at the time andattlthe decision to dismiss was the only
option available because the applicant persistedddny the allegation and no other
disciplinary action was available to ensure a sabekplace environment. The respondent
says that the dismissal was fair: involving thelappt being given notice of the allegation,
an investigation being completed and an opportufoty the applicant to comment and
mitigate his action. He also had a support pepesent.

Findings and conclusion

17.

18.

It is my decision that Mr Prince’s dismissal wagustified. However, he has contributed to
the situation giving rise to his personal grievaaoe there will be an impact on remedies
claimed by the applicant to resolve the employmelationship problem. My reasons are as

follows.

The dismissal was predetermined. The reason ferwvias that a letter of dismissal was

prepared before the meeting held on 21 June 20@iSriolved the on-going investigation,
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and handed to Mr Prince before he could have apytimto the decision. Mr Prince could
have reasonably expected Messrs John and Michamlv @b report their findings before
handing down a decision and be given notice ofpbssibility of being dismissed for his
comment and any input on alternative options. Mwas not done. He did not get that
opportunity by being presented with the prepar¢igrdavhere the decision had already been
made and conclusions reached on one opteserious warning” | do not accept that by 20

July 2005 the investigation could have been coraglet

The respondent did not carry out a proper investigao get a fair conclusion. The Chows
did not scrutinise properly the information proudby Ms Rennie, Mr Wislang and Mr
Greathead. They believed them and not Mr Princene\bf the respondent’s witnesses could
correctly remember the date of the incident. MisMhg contradicted himself about taking
the matter up with Michael Chow on either 13 orJlify 2005 and what the witnesses say
they saw Mr Prince doing, ie Mr Prince trying toeopthe door or if he was leaving or
entering the safe. Because Mr Prince consistetglyied his action was deliberate, and
claimed it was accidental, the Chows’ responseispedard it was not the action of an
employer acting objectively and impartially. As aside thePak ‘N’ Savematter and other
comments about Mr Prince during his employment Haftethem exposed to criticism that

these unduly influenced their decision.

| accept that there was an incident that has betsred to as a complaint made by Ms
Rennie (although it was made through Mr Wislangkef statement was prepared). | accept
that any complaint does not have to be in writik¢pwever, the Chows escalated the matter
into what they called a complaint to then rely ugenual harassment. They did not conduct
a sexual harassment enquiry but instead have ngtied an allegation of serious misconduct.

The Chows did not meet with Ms Rennie and the othigresses to test their versions of the
events except to put to her the following docunmehtsPrince’s written apology, the two
statements (Rennie and Wislang) and a written estilan of events from Mr Prince
(produced at the investigation meeting and not geced by either party before then). Her
only reaction was not to accept Mr Prince’s apologyey had to decide whether or not Mr
Prince had deliberately and wilfully misbehavedegivthat they decided to treat the allegation
as serious misconduct; possibly leading to a bre&t¢tust and confidence because of sexual
harassment. The Chows in their evidence say tieeiddd to believe Ms Rennie because
they say she stuck to her version of the eventsaasdsupported by other withesses and she

was distressed. They do not seem to have giverwaight to Mr Prince’s consistent denial
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and explanation, or if they did, they disregardedlihe Chows did not make a decision about
what Mr Prince says he was doing. They concluttiatl he acted deliberately using his left
hand to touch Ms Rennie, which he says was ac@téetause of where he was standing,
the location of the door of the safe, and whereRdanie was standing, and that he did it to
get her attention because of the noise. He saysdha bottle of whiskey in his right hand to
put back in the safe. It is common ground he hdmbte in his right hand but he added
during the Authority’s investigation that he wasturaing a bottle of whiskey from
somewhere else to put in the safe. He did noe réis at the time. However, the evidence

supports the finding that Mr Prince did touch Ms1Rie on her buttock.

The Chows have not satisfied me that their conata®rs put in their written evidence were
made at the time in regard to why they did notdwaiMr Prince. They did not make any
findings about what the touch involved and who wesially present and where they were
standing given the different information availaklethe time about the nature of the touch,
and whether Mr Greathead was there, and where Mitavw was standing. Also there is
contradictory information about whether the witresssaw Mr Prince trying to open the door
or if he was leaving or entering the safe. Givendenied any inappropriate behaviour the
employer was required to make a credibility findinghat was required in the time between
the meetings on 20 and 21 July 2005 and did nqgdgstp happen. The Chows could not have
come to a fair decision without making the decision these issues.

The Chows deny it was noisy in the Club and rasedubt about his explanation now being
advanced. It is probable that there was a sigmfi@amount of noise considering that Mr
Greathead says th#dtyou shout at a reasonable level you can be heard Mr Wislang

confirmed the complainant’s reaction was loud, Idho

ThePak ‘N’ Saveissue has clouded the matter. Mr Prince hasstabkshed that it was the
cause for any bias or ulterior motive to dismisa,hivhen John Chow says he threw away the
note and ignored the matter for his investigatitiowever John Chow made his decision to
dismiss Mr Prince and used the information as dribeofactors. | find that no details of the
actual allegations involvingak ‘N’ Savecame to light, and throughout the meetings held on
19, 20 and 21 June 2005 not much was actually roatlee matter to establish any prejudice.
However, Mr John Chow could not and should not hased it as a consideration in making
his decision to dismiss Mr Prince on hearsay antheomplete inquiry, | hold. It was an

undue influence in the decision without being propmvestigated to be used as a factor.
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Also, there was a video camera in the proximitywdfere the incident occurred that the
applicant says may have assisted him. Howevem Jdmow says he looked at it and
concluded it did not assist. He did not provide ¥deo as requested by the applicant. This

was unfair; especially as the video has since kgped, as it was on a time cycle.

If the investigation had been properly conductes fihdings of serious misconduct would
have been open to the employer and it was witrerrdinge of the options available to dismiss
Mr Prince for inappropriately touching another werk What remained unresolved was

whether it could have been determined as sexuabbanent.

The employer reached a conclusion that there wasther option available but without
giving Mr Prince the opportunity to comment in regyéo his continued employment and any
other alternatives. Alternatives could have ineldidounselling given his length of service.
A fair and reasonable employer would probably hauesidered other options and not just the
“serious warning” (as was raised), and includednseiling or training, given the nature of
the offence, before they made a decision, and teelea to take positive steps to prevent a
repetition of any inappropriate behaviour. The W&simply decided, because Ms Rennie
did not accept an apology, that there were no atpéons and only referred to thee€rious

warning”, despite saying in the dismissal letter thaétftér considering all the options

availableto us we believe that summary dismissal is appatgi’ (Emphasis added). The
failure to permit Mr Prince to have a proper inpub this consideration was not the action of
a fair and reasonable employer when they handedhentetter. Also the reference made by
the respondent to beingtatutorily obliged under s.117(4) of the Act t@dgositive steps to
prevent any repetition of such a request or of dughaviour that is sexual harassmenould
have been covered by an alternative option of celling or training in regard to appropriate
behaviour. The failure to give any considerationtlis was not the action of a fair and

reasonable employer.

Mr Prince’s behaviour of touching Ms Rennie oncehen buttock was the only incident the
respondent could reasonably rely upon given theshgaabout any other conduct being
alleged, thePak ‘n’ Saveallegations of which there were no details, theerddr John Chow
says he was given and threw away, and the invéisigdr John Chow asked for into Mr

Prince’s other alleged behaviour, which occurredrahe event.

On that latter matter, Mr John Chow requested aJiehlnson (a business colleague) to
investigate Mr Prince. It was expected that Mrnkum would attend the Authority’s

investigation but he did not do so. A written staént was produced beforehand. | have
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given little weight to his information because a$ mon attendance. It could have been
relevant for assessing remedies. It has not bekably supported by other than hearsay

evidence.

Messrs Michael’'s and John Chow’s decision to areatfig investigation after the event into
Mr Prince’s conduct on other occasions in the Rgapsrts my conclusion that their inquiry
was neither thorough nor complete at the time. @mployer was detracted in its inquiry
with the raising of the other unsubstantiated aflems associated with Mr Prince making
derogatory comments about other workers, all ofctiwl@mounted in any case, to hearsay at
the time, and without any details being provideld. has not satisfied me that the single
incident involving Mr Prince touching Ms Rennie waetermined without undue influence of

other factors.

| conclude that the predetermination of the deaoisibe inadequacy of the Chows’ enquiry on
the facts and the existence of other options nopenty disposed of means that Mr Prince has

a personal grievance in that he was unjustifiaidyngssed.

Remedies

32.

Mr Prince has claimed lost wages (annual salary,0RER per annum) and compensation
($25,000). His lost wages are based on his arsalaty and 52 hours work per week. He
was dismissed on 21 June 2005. He has been ungedpdmce the dismissal. However he
has produced much evidence to support trying taiolalternative employment but without
any success. No adequate explanation for the d¢dckuccess in obtaining alternative
employment has been provided by Mr Prince althdugbted he made a claim that it linked
to this matter. | hold that was not sufficientasr adequate explanation. He has relied upon
the benefit to cover his lost wages. His claimersvapproximately 12 months wages. | have
decided not to extend the lost wages beyond tlee thmonths provided for under s 128 of the
Act because of the inadequacy of his explanatiorthenlack of success in obtaining other
employment. Also | have had regard to the shoriogeof his employment with the
Respondent. There has been no reason advancedhehgroblem was not filed in the
Authority much earlier (sop filed on 15 NovemberO20and even considering any
arrangements made for mediation before filing i Authority), and despite his difficulties to
obtain employment, Mr Prince has taken no pos#ieton for assistance other than with the
Ministry of Social Development (applying s 123 (&) (b) of the Act). His claim is also
affected by contribution that | must have regardnder s 124 of the Act.
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Mr Prince acknowledged at the Authority’s investiga meeting that his action wasrf
error of judgement” He also conceded that he did say on anothessmtéo Mr Greathead
to “get those f****** pitches out of the dressing rodmand did so on Michael Chow’s
instruction, which Mr Chow denied. | hold that diés him saying that his action was an
accident, he as the bar manager inappropriatelghtmlia co-worker. | hold that when he
says it was an accident, he meanserror of judgementyhere | hold, he deliberately sought
to get Ms Rennie’s attention. In doing so her tieacto remonstrate with him was sufficient
to establish that his touch, however it happeneds wnwelcome. Indeed | accept her
evidence that it distressed her to such an extentemonstrated by loudly reacting, called in
Mr Wislang and refused to accept the written appliadger. Mr Prince is directly the cause
for the situation arising despite his protestatitret he would not have done it deliberately
because he was in public and there were othersdrand that he used the back of his hand.
| am supported by Ms Rennie accepting Mr Princea apology made at first to keep the
peace and Mr Prince providing a written apology hisdacknowledgement in the Authority’s
investigation that he made an error of judgement.

| also conclude that Mr Prince would have undemtand known about the appropriate
behaviour expected by his employer, especiallyrgivis role and the nature of the business
and notwithstanding his allegation about Mr Chowm'struction on how to talk to thgirls”
where he could have behaved differently and creatédferent standard if his allegation was

true.

| conclude that Mr Prince’s behaviour, touching Risnnie, was serious and if the employer
had followed a proper course of action it could énasoncluded that Mr Prince had
deliberately touched Ms Rennie and that dismisealdchave been in the range of options
available. He deliberately sought to get Ms Resnadtention because it was noisy. Even
although he had a bottle in his right hand and k&y$ouch was an accident | conclude on the
balance of probabilities his touch was to get hegnéion without providing in his evidence
any adequate explanation as to why he needed sm.ddde now accepts it was an error of
judgement. It was inappropriate. This means mldde entirely inappropriate to provide Mr
Prince with the full range of remedies to resol® émployment relationship problem. As
such | assess his contribution at 100%, and makaaer for any remedies as claimed in this

matter.
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36. Submissions were made on costs. Costs follow teate | must also have regard to the
outcome where Mr Prince has been successful imledtang his personal grievance but not
been able to establish an entitlement to remedieause of his contribution. My assessment
for the reasonable costs is based on $140 perfbodd4 hours for a one day investigation
meeting; including attendances and preparation.awhrd him $1,960 contribution to
reasonable costs and the $70 filing fee and orderréspondent to pay him these sums

accordingly.

P R Stapp
Member of Employment Relations Authority



