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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant Commission (the Fire Service) seellstarmination that it may
implement an on-call roster for Fire Safety Off&@nd amend that roster from time

to time.

[2] The respondents (variously the Union, Mr Cahill, Morris and/or the

respondents) say that work rosters is a mattendgotiation and agreement and not
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imposition by the Fire Service. As originally file Mr Morris also brought a
counterclaim alleging personal grievance. This ntexclaim has since been
withdrawn and forms no further part of this prodegd

[3] A telephone conference with the parties was heldlbdune 2010 which,
amongst other things, proposed that counsel cavitara view to agreeing and filing
a memorandum of facts. An investigation meeting &t down for 6 August 2010 at
Dunedin, although the possibility that that dategmhibe vacated in favour of the
matter being dealt with on the papers, was foreslvad during the telephone

conference.

[4] There was difficulty about getting agreement onemaorandum of facts, but
eventually the date for the investigation meetirggswacated by agreement between
counsel, which was communicated to the Authoritydoyail dated 28 July 2010.
That email also recorded that a witness statenmiatt by the applicant was to be
considered by the Authority, that the responderdslavnot file evidence themselves,
that submissions would follow and that Mr Morrisounterclaim was to be

withdrawn. The Authority accepted that proposal.

[5] The Fire Service employs Fire Risk Management @ific(Fire Safety
Officers) for whom a principal duty is assistingdatermining the cause of fires. Fire
Safety Officers are called in by the officer in gy of fighting the fire where that

officer considers that assistance is required terdaning the cause of the fire.

[6] There are eight fire regions and within those negithere are a number of
delineated areas. This particular matter befoeeAbithority involves the Southern
fire region which covers the geographical regioh©tago and Southland. Within
that region, there are three areas, namely EagijoQtaouthland and Central and
North Otago. To service the Southern fire regtbe, Fire Service currently employs
four Fire Safety Officers, typically with two based Otago and two based in
Southland. The two Southland-based Fire Safetyc@# are the second and third
respondent in the present application before thiadtity.

[7] The central issue of dispute between the partiiseisneaning of clause 4.3.4
of the collective employment agreement (the agre#mevhich governs the
employment relationship of the parties. That ctesays:
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Fire safety ... officers may be rostered on call éic@dance with an
availability roster and may be called out in theestvof an emergency
incident.

[8] The Fire Service says this clause entitles it teeltg call rosters and to
modify them from time to time. The Fire Servicek@owledges that it consults
affected staff about proposed changes to rostetsgdnies it is necessary to obtain
the agreement of Fire Safety Officers before imgetimg a change in a roster. The
Fire Service essentially claims that operationatessity will, from time to time,

require a change in arrangements as, for instaviven staffing levels change, or the
location of Fire Safety Officers changes, or thexea change in the pattern of

investigative work.

[9] For instance, for much of the recent past, thesee Heeen four Fire Safety
Officers in the Southern region. Those Fire Saaffycers operated ann-call roster

of one week on and one week off. The effect of tluster cycle in the Southern
region was that at any one time there was one &wuattbased Fire Safety Officer on-
call for conducting fire investigations in the Saand area, and one Otago-based Fire

Safety Officer to do the same role in the Otag@aare

[10] In that general connection, the same sort of amam@mt in terms of roster
cycle operates in four of the eight fire regionghe country. All regions have some
sort of on-call roster. The advantage of thisipaldr roster cycle for the Southern
region is that it reduces travel time for Fire $af®©fficers. It means that a
Southland-based Fire Safety Officer only need trawnin Southland and an Otago-
based Fire Safety Officer only need travel witlhe Otago area for fire investigation

purposes.

[11] What brought the whole matter to a head was a texiuin the number of Fire
Safety Officers in the Southern region from fourthoee. This happened in early
2008 and had the obvious mathematical consequbatéhe roster needed to change.
The Fire Service proposed the roster change to week on two weeks off.
Consultation followed but was unsuccessful. Thee Fdervice implemented the
change in any event. In fact, the new arrangemeats unsatisfactory because there
was now only one Fire Safety Officer covering theole Southern fire region.

[12] The Fire Service was unhappy about that consequencke accordingly

decided to recruit an additional Fire Safety Offiéer the Southern region. No
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appointment was made but Mr Morris, the third rejemnt in the present proceeding,
was seconded on a temporary basis. Again, theSéreice notified its intention to
revert to the one-week-on/one-week-off roster bseanf Mr Morris’ recruitment to
the role. There was what the Fire Service caliei@iled meetingat Roxburgh on
20 October 2009 at which the issues around theggexpreversion to the old roster
system of one week on and one week off was disdussitwithstanding that that
roster pattern had been the custom and practiteeirsouthern fire region for many
years (apart from a short period in 2008), thers widl objection from Fire Safety

Officers to the proposal to change back.

[13] The second respondent, Mr Cahill, advanced a cdeiplaifferent roster
arrangement for the Fire Service to consider amgl whas raised and discussed, to
some extent, at the 20 October 2009 meeting. Tirberdgion commander for the
Southern region, Mr Rooney, said that he took tiew proposal away and looked
carefully at it but that it was less than satisfagtthan a return to the original roster
sequence. Notice of the change back to the on&-arefene-week-off cycle was
formally given by the Fire Service on 29 October0O20to take effect from
3 November 2009. A dispute was promptly initiategl the first respondent (the
Union).

[14] In raising the dispute, the Union claimed that Faafety Officers were not
obliged to be on call at all in the absence of mmitment to do so in their letter of
appointment. Also, the Union said that the Firevigée could not unilaterally change
rosters and that Fire Safety Officers had to adceehanges, despite the change
proposed being a change back to what had beenotigsthnding status quo and

despite the history of the matter not requiringeagnent in the past.

[15] The Fire Service’s evidence to the Authority istthizere were extensive

efforts to resolve matters by agreement but despdee various efforts, the Union
and Messrs Cahill and Morris declined to move back one week on one week off
roster. Those efforts included a mediation whadsgpite a wide attendance from Fire

Service senior managers together with the respasdens unsuccessful.
Can the contractual provision be given its plain meaning?

[16] The Fire Service encourages me to read the relepanision as being

capable of straightforward interpretation basedtlmn usual meaning of the words
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used by the parties. | am referred to decidedscadg@ch state and restate the
fundamental precept of contractual interpretattbaf if the meaning of the words is
clear, they must be given their ordinary naturabmeg. Looked at simplistically
then, the relevant provision provides that FireeBaDfficers may work on a roster
which provides for time on call and that they maydalled out in the event of an

emergency.

[17] The essence of the Fire Service’s position is ttt commonsense
interpretation allows it to implement on-call rastéor Fire Safety Officers, to modify
those rosters as required depending on operati@®als, and to change them without

the agreement of the employees if that is unabbetobtained.

[18] The Fire Service points out that there is nothingthe clause requiring
negotiation or agreement or even consultation at tnatter. Critically, the Fire
Service draws my attention to the fact that thdiexaclauses in the same sequence
relating to hours of work all contemplate changesmployment conditions (such as
work hours)by agreement. The requirement for agreement to be obtainespedled
out in the clauses. The Fire Service says th#hefparties to the document had
intended there be agreement in respect of Fireiys@ficers, they would have made
such a provision. Plainly, the parties were not about the concept of seeking
agreement as agreement is required in respecteobttier kinds of change to the
hours of work provisions. | am encouraged to catelthat because agreement is not
required in respect of changing on-call rostersHioe Safety Officers, the omission is

deliberate rather than inadvertent.

[19] Next, the Fire Service directs me to the preamblelause 4.3.4 which reads

as follows:

Employees may from time to time be required to Wwokkxcess of 40
hours per week due to planned activities or the momergency
requirements of their roles.

[20] It is suggested that this language, and espedladiyise of the wordequired
coupled with the act of rostering and the act difrcaout a Fire Safety Officer, are all
normal incidents of the operation of the Fire Sssand therefore, as it were, powers
that must vest in the employer, namely the FireviSer Mr Davenport urges this

proposition on me in the following way:
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It would be an absurd reading of this clause togagj the right to
require work in excess of 40 hours or the right to rostae
employees or the right to call ouhese employees is somehow
bestowed on someone other than the employer.

[21] The final point made in this general connectiorthey Fire Service is that the
relevant clause refers &m availability rostemotthe availability roster. It follows, so
the argument goes, that there is not one avaiiabdster but potentially any number
of permutations. The evidence before the Authastthat there are in fact a number
of different ways in which the Fire Service arramdbese rosters for this particular
service across the country. Furthermore, it islen that there is no on-call roster
defined in the employment agreement. This is estéd with the position in respect
of operational firefighters whose rosters are exihyi defined in the agreement.
Again, | am invited to deduce from these pointsfde that if the parties had seen fit
to provide further and better particulars on hoe thster arrangements were to be
worked out, they had that opportunity and indeeglarmprecedent for doing so but, it

is suggested, actively chose not to.

[22] The respondents’ views on this issue are, unsimghs different. In essence,
Mr Cranney urges on me the proposition that thevesit clause contains a lacuna.
He said that lacuna is the failure to deal with Hbe roster is to be changed. He says
that the effect of the Fire Service’s applicatiorttte Authority is that the Authority is
being asked to imply a term to allow the Fire Seevio unilaterally impose roster
changes on workers. It is argued for the respdsddmat if the parties to the
agreement had wanted to give the employer powemtiaterally change rosters, it

would have done so.

[23] But the essence of what the respondents say in¢bantervailing argument
is that theeffect of what the Fire Service is claiming is éatract large numbers of
additional on-call hours at will without extra pagmt Put another way, at the core
of the respondents’ objection to the Fire Serviegiplication is not so much the right
of the Fire Service to change a rostering arrangénbeit rather the right of the Fire
Service to increase the hours that a Fire Safefyc&fmight be on call. The
respondents say that it is a general principleroployment law that hours of work
are not changed unilaterally. In response, the Bgrvice reminds the Authority of
the nature of a Fire Safety Officer's role and twasponding to fire safety

emergencies and other rostered on-call obligai®part and parcel of the role
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[24] | conclude that the effect of giving the plain megnto the contractual
provision may well be not sufficient to deal contplg with the operational
requirements of the parties. In essence, the e€lagst is written contemplates that
Fire Safety Officers may participate in an on-caliter and may be called out in the
event of an emergency incident. The dispute isah@il concerned with the second
part of the provision relating to call outs for egency incidents. It seems to be
accepted by the parties that the nature of theabfee safety officer involves such
call outs; it is the way in which the roster is angsed that is in issue. It is clear that
the collective employment agreement does not defireeroster as it does for other
operational firefighters whose rosters are setiotite agreement. Equally, it is clear
that the preceding clauses in the agreement rglagihours of work are all predicated

on changes being agreed between the parties.

[25] It seems to follow from the foregoing analysis thmathe negotiation process,
the parties dealt with the fire safety officer raldéferently from the operational
firefighter role. As to the latter, the partie®yided shift sequences in the agreement
and required agreement to changes in hours of wokkth respect to fire safety
officers, they did neither of those things. Thegp@ndents say that that is an omission
but I think it more likely that it was deliberaté.am driven to that conclusion by the
evidence that there are a variety of differentesbeing worked around the country
by fire safety officers. That suggests a degreengfagement between the parties to
resolve operational matters in a practical commassavay. On the face of it, it
would suggest that different roster arrangemenpdyap different fire regions to suit

the different situations in those fire regions.

[26] The very nature of the role of fire safety officeuires some expectation of
work attendances outside the norm and that seeives teflected in the drafting of the

wider clause 4.3. For instance, in clause 4.82fallowing words are found:

It is recognised that the role of ... fire safety upport officer must
be responsive to the operational needs of the graplo.

[27] Butitis perhaps more useful to look at the stitef the clause as a whole in
order to discern how best to apply it. Clausel4s3mply provides that employees
will normally work an 8 hour day, 5 days a weekvwmen 7am and 6pm from Monday

to Friday inclusive.
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[28] Then, clause 4.3.2 recognises that specialist ,rotetuding that of a fire
safety officer, must be responsive to the operatioreeds of the employer. This
means that there is an acknowledgment in the docuthat fire safety officers must
respond to the realities of their vocation. Thghfing of fires and the determination
of what causes fires is, by its very nature, nobatinary business. It is reasonable
for that to be reflected in the arrangements betwbe parties and | am satisfied
those words that | have just referred to in clau8e2 make that clear.

[29] However, clause 4.3.2 also contains a second santetmich reads as follows:

As such, the hours set out abdthat is the hours contemplating an 8
hour day 5 days a week between 7am and 6pm Mora&yiday]
may be varied by the employer with agreement of akisting
employee on either a temporary or permanent bgsigyided an
overall average of 40 hours per week is maintained.

[30] Clearly, this is one of the qualifications whichetkire Service refers to in

drawing the distinction between the earlier claumas clause 4.3.4 which is the one
creating difficulty in the present dispute. Buistiproviso in clause 4.3.2 allows for
agreement between the parties, provided the ovavallage of 40 hours per week is

maintained.

[31] The next clause, 4.3.3, again provides for a vanain the span of hours

provided the average remains 40 hours per weekéemployees affected.

[32] Then finally we come to clause 4.3.4 which is sfieally concerned with a
departure from the previous regime in that it isvting for employees who from
time to time may have to work more than 40 houvgeak because of the nature of
their roles. It then goes on to refer specificatithe rostering provision that is giving

difficulty in the present case.

[33] | am satisfied that, looking at the clause in dgality as | have just done,
entitles me to conclude that the plain meaninghefdlause is indeed to give the Fire
Service the right to determine what rostering agesments will apply in respect of
Fire Safety Officers. | reach this conclusion pially because the structure of the
clause, when looked at and analysed in the way Ithetve suggested, seems so
deliberate. The first three provisions relate dpdly to work within the usual 40
hour week span and the provisions that can be miben that time period. The final

clause (the one we are principally concerned wd#gls with the requirement that the
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roles of some employees may require work beyontdaotfs. It simply cannot be the
position that the operational integrity of the eoydr is compromised in a safety-
sensitive industry because the employer is unablseture agreement about the

provision of fire investigations.

[34] As | noted earlier, it seems to me that the Unigriscipal objection to the
suggestion that the Fire Service can determine rdster arrangements failing
agreement is around the Union’s objection to aroagptial growth in on-call work
without remuneration. If that impression of theidhis position is correct, it is
plainly not supported by a correct analysis of¢taeise in the agreement which quite
specifically states that it is part of Fire Saf€ifficers’ jobs that they work more than
40 hours per week from time to time as a consequehtheir role and that that is not

optional but a requirement.

[35] In my considered opinion then, clause 4.3.4 of ¢bdective employment
agreement between the Fire Service and the Unieericg the work of Messrs Cahill
and Morris, requires Fire Safety Officers to workmnthan 40 hours per week as part
of their roles and that in their capacity as fiadety officers, they may be rostered on-
call on a roster determined ultimately by the Begvice and that they may be called

out from time to time in an emergency situation.

[36] A good and fair employer would consult extensivielyespect of changes to a
roster such as this even where that change wagieéfly returning a roster cycle to a
previous status quo: Section 4 of the Act appllddwever, | do not think that the
words of the clause require that the extensive wtat®on must end with an
agreement. Quite clearly, on the facts beforeAthnority, there has been extensive
consultation by the Fire Service on this mattet,ibuhe end that consultation has not
resulted in any agreement. | am satisfied thatopgy construction of the relevant
clause does not require agreement, but if agreemerd required and if the rosters
were not able to be organised in as flexible a asaplainly they are, then the parties
would have determined the issues in the agreemerthey have for operational
firefighters. The fact that those arrangementshast been made in the collective
employment agreement is, | am satisfied, a basisvbith it is safe for me to
conclude on the balance of probabilities that thhe Bervice can implement rosters

and change them in accordance with operationainagents.
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Deter mination

[37] It follows from the foregoing discussion that masatisfied that the Fire
Service has the right to place Fire Safety Offiaarsaan on-call roster and that the Fire
Service can alter such a roster from time to timadcordance with the operational
requirements of the Fire Service. | am satisfieal th is not necessary for me to
consider the other arguments advanced by the pantignis matter as it is possible to
give effect to the contractual provision withouhsalering the other arguments.

[38] For the avoidance of doubt, and although not $grietmatter on which the
Authority is asked to advance a view, | am satisfieat the Fire Service has an
obligation under s.4 of the Employment Relationst 2000 to consult with its
affected employees in relation to any changes dppses to make in the roster
arrangements.  That statutory obligation, of caurseerlays the contractual
provisions, if any. In the particular circumstascef this case, it seems to me
axiomatic that the Fire Service has done everythtimgasonably could to actively
engage with the Union and the two affected stafinimers, including but not limited

to a mediation conducted by the Mediation Servicia® Department of Labour.
Costs

[39] Costs are reserved.

James Crichton
Member of the Employment Relations Authority



