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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] This matter concerns alleged unjustified disadvgatgrievances. In early
2009 Mr Mauheni and Mr Fainuu were both employedh®s/respondent (Bilfinger)
as water servicemen in the North Shore Serviceea¢partment. A downturn in
reactive response and planned maintenance adivitieant Bilfinger needed to
reduce expenditure. It proposed to do so by reduitia number of Water Servicemen

by three.

[2] In a series of meetings between 5 June and 12 Nun®lauheni and Mr
Fainuu were consulted about the disestablishmetiitenf positions and about moving
to other roles at a lower hourly rate than theyenaurrently on. Bilfinger says after
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being given a choice Mr Mauheni and Mr Fainuu optedake the new roles in

preference to being laid off. Mr Mauheni and Mrritai dispute this.

[3] On 19 June the two applicants were sent letterSraung that they would be
“transferring to the new positions. They were told they woukhain on their
current rate of pay for four months after whichytheould be reduced to the rates for
the positions. When they reported for work, on @8e] they were deployed to their

new duties.

[4] The employment of the two applicants was coveredheay provisions of a

collective agreemerttClause 6.2 of that agreement provides:

“Nothing in this agreement shall prevent the empldyem directing the
employee to perform work for which the employeesggses the necessary
skills and qualifications and where this work atite a higher rate of pay,
then this shall be paid for the time so employeteM this work attracts a

lesser rate of pay then no reduction shall occur.”

[5] The argument made for Mr Mauheni and Mr Fainuun& they were directed
to different work as provided for in clause 6.2 aiuld not have had their pay
reduced. They claim the losses they have incuasea result of the drop in their pay

as well as $5,000.00 each for hurt and humiliaéinsing out of what has occurred.

[6] The respondent denies that it directed the two teeperform other work

pursuant to clause 6.2. Bilfinger says that the tmen moved to the new roles by
choice as an alternative to redundancy. It saysithihey had declined the new jobs
on the terms offered, their employment would hagerbterminated on the grounds of
redundancy with the payment of redundancy compemsgtursuant to clause 34,

which provides:

“34.1 Subject to clause 34.2 below, redundancy isitaation where an

employee’s employment is terminated by the empléyertermination being

! At the material time this waBilfinger Berger Services (New Zealand) Limited Eyjpe’s [sic]
NAWUNZ Collective Agreement 1 March 2009-28 Febyzdr10.
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attributable, wholly or mainly, to the fact the pgam filled by the employee is

or will become superfluous to the needs of the eyeapl..

34.5 Where practicable, employees with similar apgropriate skills will be
offered the opportunity to be employed [8B)c] another position in the

company.”
I ssues

[7] The issue for determination in this case is whelithleMauheni and Mr Fainuu
did in fact agree to move to new jobs on lower gathey did not then the question

of remedies will also arise.

(i) The alleged agreement

[8] On 5 June Peter Batterton, Operations Manager chNghore Services Water
Department met with the applicants individually damnvith another of their
workmates) to tell them that it was proposed toestimblish their jobs. He also

presented them with a letter (dated 3 June) whilefisad them:

“Where possible staff will be given the opportunity redeploy to other

departments within the Company.”

[9] The men were given until 10 June to present feddldc Batterton then met
with each of them again. Neither had any suggestionmake and Mr Batterton
proceeded to discuss alternative positions whicheveailable in the Waste Water

and Storm Water departments. Mr Batterton’s evidemas that he told the men:

“if they were to accept a position in the Waste &abr Storm Water
departments their terms and conditions of employnveould change. In
particular, | told them that they would no longes bntitled to a vehicle and
the wage rate would be less than the wage rate fater Serviceman.

We also discussed what redundancy pay they wouldnbided to if they

decided not to accept the alternative position ...”
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[10] Mr Batterton told the Authority that the applicamtspressed concern about a
possible decrease in their pay rate and the loss®fof work vehicles. Nonetheless
he said they both indicated that they did not wartake redundancy.

[11] After the meeting, Mr Batterton discussed the aplis’ concerns with Mr
Connolly (Business Unit Manager, Water and Drain@gerations) and Mr Coe (NZ
Operations Manager.) He was authorised to offeseture the current pay rate of the

two men for four months if they would accept thieadative positions.

[12] On or about 12 June (a Friday) Mr Batterton mehwiach of the men a third
time. His evidence was that he confirmed the didishment of their old jobs and
went over the possible opportunities for redeployinele told the Authority that he
did not put firm offers on the table at that stége did outline the terms upon which
offers were likely to be made (including the fouomth period on the current rate of
pay.) He told the Authority that Mr Mauheni and Mainuu confirmed that they did
not want to take redundancy and wanted to pursuk with the company. He said he
understood they had “agreed in principle” to thente he had outlined and did so
because they wanted a job badly enough to takg aytdo keep it.

[13] Mr Fainuu had expressed a preference for a job asté/Water. Because this
required experience, the next step was for himtend what Mr Batterton described
as a “casual” interview with him and the supervissolved. This took place in the
week beginning 15 June. Mr Mauheni wanted to warlSiorm Water for which no

interview was required.

[14] Mr Coe told the Authority that he then informed Milknneff of NAWUNZ
that the applicants had accepted alternative positon a lower pay rate on the basis
of a four month transition period on their curreates of pay. He told the Authority
that Mr Anneff responded by saying that provided then had agreed the union

would have no issues with the arrangement.

[15] On 19 June (a Friday) the Human Resources Advideur Tapper, wrote to

Mr Fainuu as follows:

“CONFIRMATION OF TRANSFER DUE TO NSS WATER RESTRIRET



Further to your consultation with Peter BattertondaChris Connolly; | am
writing to formally advise you with effect from Mitay 22 June 2009, you will
be transferred from NSS Water to NSS Wastewater.

As discussed with you and in our letter dated 3&J2009, the reasons for this
are due to a downturn in the reactive response plahned maintenance
activities during April and May 2009. This has rked in 3 positions]sic]

one which you currently hold is no longer requireg the NSS Water

department.

Your new position will report to the NSS Wastew&epervisor who will be
responsible for detailing your specific areas o$pensibility and authority.
All other main terms and conditions will remain tlsame as per your
NAWUNZ Collective Agreement.

You have been advised your existing hourly pay o&t®18.50 will be frozen
for a period of 16 weeks from Monday 22 June t@tiober 2009 where it
was dropJ[sic] to $17.50 per hour which is the classification‘@tperienced

labourer” within your NAWUNZ Collective Agreement.

| trust the above is in accordance with your distoss with Peter Batterton
and Chris Connolly. Should there be any items i3 thtter which need

clarification please contact me.”

[16] Ms Tapper wrote to Mr Mauheni in similar termsisltnot clear when exactly
the two men received the letter. There was no ecel¢o suggest that they received it
before starting their new duties on 22 June 200@Mduheni and Mr Fainuu both
told me the supervisor simply sent them off onrtnew duties when they arrived on

that Monday morning.

[17] Management received no feedback about these maitgitsl July when a
NAWUNZ representative (not Mr Anneff) rang Mr Coe protest the planned
reduction in the wages of Mr Mauheni and Mr Fainlibe matter was not resolved in
discussions between the union and Bilfinger and b®ctober 2009, at the end of the
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four month transition period, the two men had tlpaiy cut. Mr Fainuu’s rate was cut
from $18.50 to $17.50 and Mr Mauheni’s from $198%17.50.

[18] Bilfinger's view is that the applicants accepted tbhange on the terms
offered. In support of this view it cites what MratBerton said about having
“agreement in principle” at the meetings on or dl21June meeting, as well as the
fact that they started in the new jobs on 22 Juitieowt further comment.

[19] Mr Mauheni and Mr Fainuu say that when they stattezir new duties on
Monday 22 June it was on the basis that they haady registered concern about the
planned cut to their pay. Mr Mauheni told the Aarity that at the meeting on 12
June he was angry and felt that it was unfair,rdite long service, for him to be
redeployed to this new job. However he said thatrwhe cooled down he agreed to
take the job and remarked that (in relation tophg) he would §ee what happens
after four months.Mr Batterton acknowledged in his evidence that Miauheni did

say something like this.

[20] Until he heard that Mr Mauheni recalled a meetingoo about 12 June, Mr

Fainuu struggled to remember whether there had been one, let alone what was
discussed at it. His recall was so poor that hidesce added nothing to what Mr
Batterton had told the Authority.

Deter mination

[21] | accept that Mr Batterton’s recollection of theetieg of 12 June is largely
accurate. It did not differ significantly from whstr Mauheni remembered and as
indicated already, Mr Fainuu could not give a doeglaccount of the meeting at all.
Nonetheless | am not satisfied on balance thatebgondent has established that the

applicants agreed to accept a pay cut.

[22] Although what Mr Batterton heard from Mr Mauhendavir Fainuu indicated
that they “agreed in principle” such a general @¢atibn could not be binding in
circumstances where they had not received a firferoUntil the terms of the
proposal were confirmed the applicants were na position to seek advice on it or
respond to it.



[23]  As for the proposition that the letter of 19 Jwoatained an offer which was
accepted by conduct, it is argued for the applsadmat the letteri$ very clear that
the Company is not relying on agreement from thgl@yees that they would move to

the new duties.”

[24] | accept this submission. The contents of thedeite not framed as an offer.
Even if they were, | note also that it was notaarthat Mr Mauheni and Mr Fainuu
received it before starting work on the Monday.theii of them recalled this and the

respondent witnesses had no knowledge as to whiginedid or not.

[25] Bilfinger has made much of the fact that the undlich not contact Mr Coe
until 1 July to protest what was being done. | @b accept however that this was a
serious delay. Given that the letter was only emiton Friday 19 June, the earliest the
two applicants are likely to have received it wasnday 22 June. Between then and
Wednesday 1 July the two union members had firputaheir concerns to the union
before the union took steps to follow up with tlespondent. It is entirely credible

that this could have taken six working days.

[26] In summary, the respondent has not establishedtlibe¢ was agreement to

move to new positions on new terms.

(i) Remedies

[27] As noted already, the submission for the applicastshat without their
agreement, the ‘transfer’ amounts to a directiodenrclause 6.2 and so cannot be
accompanied by a reduction in pay. It is also #sdehat because the pay system in
the collective agreement is skills based a charighities cannot, by itself, justify a
change in pay. In support of this submission thd@iegnts rely on Clause 13.2 which

provides:

“The duties of skill based hourly paid employeeslisinclude any work

required in connection with the business of Bikéing.”
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[28] The respondent says that what happened here iglsamenore than the sort
of variation in duties which might be envisagedsmant to clauses 6.2 or 13.2. It says
the applicants’ positions were disestablished Ilggavithem facing potential
redundancy. As an alternative, they were offeredtvemounted to redeployment (in
terms of clause 34.5) to new positions, but in agkedgement of the fact that the
positions were at a lower rate of pay, the optibria&ing redundancy pay was left
open to them also.

[29] The collective agreement does base pay incremengkit levels and allows
flexibility in the deployment of staff. Nonethelesisalso retains the notion of a
“position” along with the notion of such a positibecoming redundant. | accept that
the situation in this case was one where positimmsame redundant and (as the

respondent asserts) clause 34 applied rather taagec6.2.

[30] It is also argued for the applicants that Bilfingeas not entitled to rely on
clause 34.5 as a basis for redeploying staff toetopaid positions. Were Bilfinger
seeking to do so without consent, this argumentldvbave some force. That is not
however what the evidence indicates. The respondekihowledged that the men
were entitled to decline the new roles withoutrngsiheir entitlements to redundancy

compensation.

[31] | am satisfied that it was legitimate and reasomdbt the respondent to put
two options to the men: either take redundancy urkde terms of the collective

agreement or accept a new role on different tekhasl the offer been properly put to
the two men (preferably in writing) and time allai®r them to consider it and seek
advice before responding there could have beenritioism of the actions of the

respondent.

[32] To the extent that these things were not donejngifi’s actions were not
those of a fair and reasonable employer, and hedved a situation where it has not

been possible to establish that the applicantsped the new roles on agreed terms.

[33] This conclusion leads me to adopt the followingrapph to remedies. The
respondent remains entitled to put before Mr Faiand Mr Mauheni the same two
choices that were available on 19 June 2010: rezhoyin terms of the collective
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agreement, or ongoing employment on altered temMeanwhile, the applicants are

entitled to reimbursement of the losses they hagerred to date.

[34] The respondent is therefore ordered to make thawwlg payments:

i. to Mr Mauheni, the sum of $2.33 per hour for evéour
worked between 11 October 2009 and the date ofirowation
of new terms of employment or the date of redunganc

whichever applies, and

ii. to Mr Fainuu, the sum of $1.00 per hour for evesurtworked
between 11 October 2009 and the date of confirmaifonew
terms of employment or the date of redundancy, hévier

applies.

[35] Should any issues arise in relation to calculatibquantum, the parties have

leave to apply to have that issue determined.

Costs

[36] This issue also is reserved. Any application fatsshould be made within 28

days of the date of this determination.

Yvonne Oldfield

Member of the Employment Relations Authority



