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DETERMINATION OF THE AUTHORITY

Introduction

[1] This determination records a recommeratatf the Authority issued to the
parties on 10 August 2011 under S173A of the Emplayt Relations Act 2000 (the
Act).

[2] The statement of problem in this matter was filedbehalf of the applicant
(Mr Gall) on 14 March 2011 and a statement in rdipdyg on behalf of the respondent
(Derek Corporation) on 30 March 2011.

[3] During the course of the Authority’'s engagementhwite representatives
about setting the matter down for an investigatineeting, there was discussion
between those representatives about whether thhoAiyt might be asked for a
recommendation instead of conducting an investgaeading to a determination of
the Authority.
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[4] By notice of direction dated 28 June 2011, the At recorded the
agreement of the parties to vacate the investigatie@eting set down for 16 and
17 August 2011 and to have the Authority prepane@mmendation pursuant to
s.173A of the Act .

[5] It was agreed that the full documentation providedthe Authority in

conjunction with the filing of the statement of pkem and statement in reply was
sufficient for the Authority to complete a recomrdation, and timing of the issue of
the recommendation was also agreed to fit in whle tepresentatives’ other

commitments.

[6] It is the nature of the particular circumstanceshed recommendation process
that the Authority has not had the benefit of hegmany of the witnesses give their
evidence nor of questioning those witnesses ali@itdvidence nor of hearing the
representatives ask their questions of the witrsesse follows that the Authority’s

conclusions are, of necessity, based exclusiveltherdocuments filed by the parties
in the Authority. That documentation, howeverfulsome and provides an adequate
picture of the employment relationship problem sota enable the Authority to

formulate this recommendation.
Employment relationship problem

[7] Mr Gall was employed by Derek Corporation as a ssglerson, given a
particular product line, and a territory coverirtte tlower South Island. A sales
budget was developed but within a short periodhef émployment commencing on
21 May 2009, Derek Corporation were indicating tligssatisfaction with the results
that Mr Gall was achieving.

[8] There were a series of telephone meetings (thaeetings conducted not on a
face-to-face basis but with each party at the ehdhe telephone) through until
August 2009 at which the parties discussed theopeence of Mr Gall in the role and
Derek Corporation’s expectations of his performantke intention was that the sales
performance would be reviewed again with effectfr80 September 2009, but it is

common ground that that review did not take place.

[9] By letter dated 25 September 2009, Mr Gall was fiedti of a potential
redundancy affecting his role. A restructuring sgtation process was undertaken,
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but by letter dated 19 October 2009, Mr Gall wasfieol of the disestablishing of his

position. He was dismissed for redundancy as aexprence.
Issues

[10] The essence of the task for the Authority is teesssvhether or not Derek

Corporation fulfilled its obligations to Mr Gall idismissing him from its service for

redundancy. However, there are a number of all@gatvrapped up in the statement
of problem filed by Mr Gall which it is conveniefadr the Authority to address.

[11] Accordingly, the Authority proposes to deal withttees by considering the

following questions:
(@) Was Mr Gall adequately supported by the employer?

(b) Did Derek Corporation appropriately manage its @angance

concerns?
(c) Was Mr Gall's position genuinely redundant?
(d) Was the redundancy process fair?
Did Mr Gall get adequate support?

[12] It seems apparent to the Authority that the empldyad reasonably robust
support networks in place for its sales team. @lveere weekly phone conferences
with Auckland management and Mr Gall was offeree tpportunity of consulting
with Auckland management whenever he wished, agthdbe documents before the
Authority do not disclose whether he took that apyoaity or not. What is clear from
those documents is that the offer was made andtliea¢ were regular telephone

meetings between the sales team and Auckland mianeageas regularly as weekly.

[13] Given that Mr Gall was, at the time of his recrwtm an experienced sales
executive, it does not seem to the Authority urmeable for Derek Corporation to
imagine that Mr Gall would be relatively self supjimg and would be able to “foot
it” with the other sales executives after a reabbnahort introductory period.
Notwithstanding that possible assumption on thdé p&arDerek Corporation, | am

satisfied that the supports in place were apprtpfa the nature of the role.
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[14] If that confidence were misplaced, Derek Corporatmoposed a probationary
period of employment on Mr Gall, as apparently id @ith all its incoming sales

staff. The purpose of the probationary periodpatiog to the documentation before

the Authority, was to give both parties the oppoitiuto establish if there was a “fit”.

[15] | am satisfied that Mr Gall received the level apport that would have been
appropriate for an experienced sales executivectwhie represented that he was.
There is not sufficient evidence for the Authority conclude that Mr Gall was not
properly supported in his role; all the evidencggasts that Mr Gall got the same
measure of support as other sales executives areh §ir Gall's experience in the

industry, that ought to have been sufficient.
Did Derek Corporation appropriately manage its perbrmance concerns?

[16] Itis apparent from the documents before the Auttphtinat Derek Corporation
had an early intimation that Mr Gall's performangas less than they had expected,
or indeed desired. The documents suggest thatkD@oeporation endeavoured to
manage Mr Gall's performance deficits through thegufar informal contact
(particularly the weekly contact that | referredatioove), but because there was still
little improvement, it was decided that a more farmeeting was required. This was
organised for 13 July 2009 and during that telephmeeting, the parties were able to
have a discussion about their relative expectations

[17] That first formal meeting, taking place as it didl D3 July 2009, was nearly
two-thirds of the way through Mr Gall’'s probatioggperiod of employment. It is
not, | think, unreasonable for an employer in De@Gakporation’s position to expect
that an employee with sales experience would betingedarget (or at least

approaching that figure) after two months’ emplowine

[18] Having carefully studied the minutes of that megtinvhich have been
supplied to the Authority, | note first that Mr Galas represented at that meeting by
counsel. Second, Mr Gall's own responses durirgy ieeting suggest that he
accepted Derek Corporation’s concern about hisopednce and that he would try to
do better. Third, given the deficit in terms ofget which Derek Corporation was
attempting to address, it is difficult to be crdiof their approach. Mr Gall’s target
was to achieve sales of $10,000 per week, but re managing only $3,500 per

week. Notwithstanding that significant deficit, ieke Corporation agreed to extend
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by a further three weeks the review process soMmdsall had a further three weeks

to produce some reasonable improvement in hisdgur

[19] An email from Derek Corporation to Mr Gall followgatomptly after that

meeting, dated 14 July 2009. The email attachedntites of the meeting, which |
have just reviewed, and identified the key taski dor Derek Corporation and for
Mr Gall.

[20] Consistent with the agreement to review performdhose weeks later, Derek
Corporation wrote to Mr Gall by letter dated 28yJR0D09 setting out a proposed date
for the second formal meeting of 7 August 2009 e Ttter is also important because
it contains an implicit statement by Derek Corporathat if Mr Gall's performance
“had not improved to a satisfactory level, termioat of your employment under the
probationary provisions of your employment agreemeiti be a likely outcome”
Mr Gall relies on that statement to ground an argumthat in effect Derek
Corporation hadjumped the gun”and failed to give him the benefit of the addiabn

second formal meeting and performance review.

[21] However, | am satisfied that Mr Gall's contentianmisplaced; the letter in

question from Derek Corporation does no more tlerup the arrangements for the
second formal meeting, but also makes clear thiilare by Mr Gall to meet a

reasonable standard would result in the employercesing its options under the
probationary period of employment. To say thatoislo no more than to remind
Mr Gall of the terms and conditions under whichageepted employment in the first
place. There is nothing improper in an employergo employee for that matter)
reminding the other party of the terms and cond#ionder which the employment

relationship subsists.

[22] The second formal meeting proceeded, as arranged, August 2009 and

again Mr Gall was represented by counsel and atjeire was a frank discussion
between the parties about the level of sales thabal was achieving, but again the
response was positive for Mr Gall in that Derek gooation undertook to extend
Mr Gall's probationary period of employment to 3@p&mber 2009 and further
proposed a reduction in Mr Gall's target from $00 @er week of sales to $8,000 per
week of sales. That extension of the probationmegiod of employment and the
reduction of the sales target appear to have bempted by Mr Gall's counsel by an

email of even date.
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[23] On the face of then, it seems that Derek Corparatiad everything it
reasonably could to allow Mr Gall to perform an@sglite his continuing failure to
meet target and the other performance concernsDibagk Corporation had, Derek
Corporation not once but twice agreed to extendtithe in which Mr Gall was to
meet target and it even agreed to reduce thatttewgey to make the process more

achievable by Mr Gall.

[24] In all the circumstances then, and looking at msitie the round, | do not
think Derek Corporation can be criticised for tipp@ach that it has taken in trying to

manage Mr Gall's performance issues.
Was Mr Gall's redundancy genuine?

[25] Mr Gall says that the redundancy was a sham ant thea“restructure
presented itself as a convenient vehicle througtkthwto terminate his employment”
Derek Corporation, on the other hand, says quiteplyi that the restructure was
occasioned by the resignation of another salegseptative in the South Island, quite
unconnected with Mr Gall, but that resignation gévihe opportunity of looking at
how it might take costs out of the business withdatnaging income. That, of
course, is a legitimate aim of any business aruhidally, is accepted as a proper
course of action by Mr Gall's own counsel in heradrto the employer on 16 October
2009 when she says“=. we accept that the company is entitled to redtice and

that this is resulting in the redundancy of Sharpssition”.

[26] That being the position, it is difficult to see hdwv Gall can maintain through
counsel in October 2009 that Derek Corporationnistled to restructure and yet in
his statement of problem filed on 14 March 2011Maats the Authority to accept that

the redundancy is a sham.

[27] There is no evidence the redundancy was a shamam Isatisfied what

happened was the Derek Corporation got an oppeyttmilook at its costs structure
because of the unexpected resignation of anothes sapresentative. If the motive
for the restructure was in any doubt, that musehasen clarified by the information
provided to Mr Gall by letter dated 23 December 200 was made quite clear that
having been given the opportunity of looking atigkcosts of the business by this
unexpected resignation, Derek Corporation did pedgi that and concluded that

Mr Gall’s position might be at risk.
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[28] On the documentary evidence available to the Aitfhoit seems apparent
that issues around Mr Gall's performance were imately suspended once the
restructure was on foot and there was no furthgagement between the parties

about Mr Gall's performance thereatfter.

[29] | am satisfied on the documentary evidence befloeeAuthority that Derek
Corporation undertook a full and fair consultatpmcess with Mr Gall engaging with
him appropriately during the process, encouraging o continue to be represented
and indeed providing his counsel with informatios the process went forward.
Mr Gall was given an opportunity to provide anyeatatives to the restructure of his
position, but could provide none. His counsel asofirmed that she could think of
no alternative to the suggested removal of thetiposi

[30] There does not seem to have been any doubt irr éth&all’'s mind or in the
mind of his experienced counsel about what exdh#yproposal entailed, so it seems
difficult to accept the proposition now that theluedancy was somehow a sham as
Mr Gall maintains. Plainly, the employer soughtd&e costs out of the business by
removing one South Island representative compldialyeffect taking advantage of
the resignation of another sales representative)tlaen restructuring Mr Gall’s role
to have it located in Christchurch rather than Rlimexnd to deal only with apparel
rather than textiles and apparel. Under the nepgsal, textiles was to be dealt with

across the whole of the South Island from a Nas##nld base.

[31] On the basis of the evidence before the Authoittitig, appears to be a genuine
redundancy.

Was the process fair?

[32] | have already commented to some extent on theepsoavhich Derek
Corporation adopted and it is consistent with tiesve | have already expressed that |
find nothing improper in the way in which Derek @oration dealt with the matter.
As | have already noted, they gave Mr Gall an opyoty to be involved and they
considered what little he had to say on the subjpmth personally and through
counsel before making a decision. Indeed, the onticism that Mr Gall seems to
make of the process of the redundancy is to altege Mr Gall's position was the
only one affected (plainly not correct) and to cdanp that one of Mr Gall's

colleagues was taking over Mr Gall’'s work (agaiaiply incorrect). The restructure
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affected Mr Gall's position and the vacant positedsewhere in the South Island and
Mr Gall's colleague who took on selling apparel dmlon a temporary basis only to
tide the company over while they were putting iagel the new arrangements.

[33] Mr Gall's principal concern seems to be that he n@isgiven the opportunity
of taking on the replacement position in Christchuyrand it is certainly true that
Derek Corporation does not appear to have offeredthe position which it could
have done if it chose. But equally, Mr Gall didtrask to be considered for the
position, as he could have chosen to do, if he @dshin the end, | am not persuaded

that either party has failed the other by not mgkims request.
Recommendation

[34] It follows from the foregoing narrative that the tAarity is not persuaded that
Mr Gall has any complaint at all about the behawioti Derek Corporation, and

accordingly the Authority’s recommendation is that:

(@) Mr Gall's claim of having been unjustifiably dismeed by reason of
redundancy should fail.

(b) Mr Gall’'s claim of having suffered an unjustifiedsddvantage should

fail.

(c) Mr Gall's claim that Derek Corporation did not act good faith
towards him should also fail.

Costs

[35] In the original recommendation of 10 Aug@11, the Authority reserved
costs (paragraph 34 of the recommendation ).

[36] Subsequent to the acceptance of the rewdation by both parties, costs
were unable to be resolved by agreement. The Ailyhweas asked to fix costs as a

consequence.



The application for costs

[37] The respondent employer (Derek Corporation) seelstscin the round of
$2,000 inclusive of a non-refundable airfare (Aacki to Dunedin and return) of
$242. In essence, Derek Corporation says thatdse brought by Mr Gall had no
merit, that that was clear from the outset and llygpersevering with his claim even
on the reduced basis of the recommendation proitesas put to trouble and expense
which it seek to have Mr Gall contribute to.

[38] The countervailing view from Mr Gall is that by dieg with the matter by

way of a recommendation rather than requiring aestigation meeting with all the
preparatory costs that that involved, the applicatile seeking to exercise his legal
rights in having the terms of his dismissal revidwey the Authority, was also
prudently adopting a process which put the pattethe least cost. While accepting
that the recommendation was wholly unfavourabléito, Mr Gall asserts that he is

entitled to the credit for taking“aragmatic” approach to the whole matter.

[39] Since the passing into law of the Amendment Actluding s.173A, there has
been little in the way of costs determinations bé tAuthority relating to the
recommendatory process. Notwithstanding that, pamnsuaded that the general rules
apply, that is, the rules of guidance set out enldading case ¢?BO Ltd v. Da Cruz
[2005] 1 ERNZ 808. After all, the recommendatiaongess is no more than another
approach to the resolution of the parties’ emplaytmelationship problem which, in

the normal course, can be expected to incur costhé parties.

[40] There is nothing in principle to suggest that thies that applied to the fixing
of costs in relation to determinations ought noapply, according to their tenor, in
respect of recommendations as well. Principles ag costs following the event,
costs fixing in the Authority being modest, and fghority retaining a discretion are

all relevant.

[41] In the present case, | agree with the submissiondMir Gall that he has
throughout adopted a pragmatic and sensible apprioaendeavouring to address his
employment relationship problem in the most coitative way possible. | also

agree that he is entitled to the benefit of thagpmatism.

[42] While accepting that Derek Corporation incurred tgos defending its

position, and was wholly successful, the questi@ntmust be whether costs should
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follow the event. My conclusion in the presentecasthat this is indeed a case where
the Authority should exercise its discretion antbwalcosts to lie where they fall.
Both parties would have incurred modest costs ialing with the matter in this
commonsense way and while, in the normal coursevehts, the successful party
might look to an award of costs, the typical apploaken by the Authority using the
daily tariff rate must, of necessity, be difficutb apply in the case of a

recommendation where there is no hearing at all.

[43] Looking at the matter another way, if there werbda modest contribution to
Derek Corporation’s costs, assuming the $2,000 redgx was reasonable, and it is
difficult to assess that with the amount of malettat Derek Corporation has made
available to the Authority in support of its claitihe maximum amount that Derek

Corporation might perhaps expect would be a fewdneshdollars only.

[44] In all the circumstances, | do not think it appraf@ to make such an award

and direct that costs are to lie where they fall.

James Crichton
Member of the Employment Relations Authority



