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DETERMINATION OF THE AUTHORITY

Employment relationship problems

[1] The New Zealand Meat Workers and Related TradesrUmmic (the Union)
and AFFCO New Zealand Ltd (AFFCO) have each brought employment

relationship problem to the Authority for investiigan and determination.

[2] The Union’s application was lodged on 5 August 201Alleged in it are

breaches of AFFCO’s obligations under the Employnfiations Act 2000 to act in
good faith and obligations under a collective ergplent agreement to consult with
members of the Union. The allegations are madelation to the commencement in

July 2011 of a split shift at AFFCO’s Wairoa megedgessing plant.
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[3] Also alleged is an unreasonable refusal by AFFCa@llaw an official of the
Union entry into the Wairoa plant on 19 July, thetfday of the split shift. Statutory
and contractual provisions apply.

[4] The Union seeks remedies by way of compliance oatet penalties in
relation to the alleged failures to consult andwalb union official to have reasonable
access to the workplace. A compliance order is alsught requiring AFFCO to
observe the collective agreement’s provisions byleging staff on the split shift

according to their seniority.

[5] AFFCO'’s application was lodged a few days afterimgon’s, on 10 August

2011. AFFCO alleges that in the volume of agiens the Union has made
recently to the Authority it is engaging in an “bestrated campaign” to undermine
the relationship between AFFCO and its employddse Union’s actions are claimed

by AFFCO to be an abuse of process and breacle&niployment Relations Act.

[6] AFFCO seeks an order requiring the Union to comybth obligations under
the Act and the collective employment agreementiegpect of the process to be
followed for resolving employment relationship pierins at an early stage without

need for Authority intervention.
[7] An investigation meeting was held at which six wises gave evidence:
Graham Cooke, Secretary of the Aotearoa Brancheotnion
Eric Mischefski, Organiser of the Union
Dale Robinson, Wairoa Branch Secretary of the Union
Rowan Ogg, AFFCO Director of Operations
Dean Tucker, AFFCO Plant Manager Wairoa
Graeme Cox, AFFCO Industrial Relations Manager

[8] | find from their evidence that AFFCO in about Mar01l gave
consideration to extending the season at its Watlaxat by running a split shift. This
is a shift that processes beef on some days ofi¢led and lamb on other days.
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[9] Previously when there had been insufficient livektoumbers to run a second
lamb chain and a second beef chain, those secaidschad been closed down and
the workers on them laid off until the next seadeaying only one lamb chain and

one beef chain operating.

[10] The proposed split shift was discussed at teanfitgie of affected workers.
They included Union members and the plant SecreMryRobinson. The evidence
of the Plant manager Mr Tucker is that at the brgsf no-one had raised any issues or
concerns and that the workers had seemed pleaghdtive proposal, as it would

extend the season for some of them.

[11] Nevertheless Mr Robinson found it necessary to sendmail to Mr Tucker
on 15 April, advising as follows:

| notice the company intend operating a multi-specishift
arrangement at the Wairoa plant next week. This major change
in work practice. As you are well aware, clause“Adterations in

Methods and Introduction of Technology” of the ARPQCore

Agreement requires the company to consult withUhen prior to

any changes being commenced.

AFFCO have breached Part 44 of the Core Collecligeeement.

We request you comply with the Agreement and dowsthl us prior
to the changes being commenced. This would bditi@ahso as to
iron any potential problems.

Until we have had talks on this issue we cannoteagto such
changes.

| look forward to your urgent response.

[12] AFFCO agrees it did not consult about the splifttshat commenced on 19
July.  Mr Tucker’'s evidence was that workers’ termf employment were not
affected by the operation of the split shift, adid not require technological or other
change and the workers performed tasks and wedegsaiequired under the existing

agreement.

[13] Mr Tucker told the Authority that as the work inved processing both beef
and lamb, some workers had needed training in rap#tcie processing and AFFCO
had offered the training to all workers on the sectamb chain and beef chain. They
were workers who would otherwise have been sedgolaad off without the split
shift.
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[14] Mr Tucker’s evidence was that although the proptsaln the split shift was
not considered by him to be a matter requiring attason under, to avoid conflict
AFFCO had allowed Union members to elect whethenairto work on the multi-
species shift.  He said that all workers abldddhe cross-species processing were
retained in accordance with their seniority and the had compiled a seniority list
showing those employees who would be working ongplé shift and those who
would be laid off. Mr Tucker said that Mr Robinseas given the list on Tuesday 19

July 2011, the day the split shift commenced.

Accesstowork premises

[15] On Monday 18 July 2011 Mr Tucker received an erfrain Mr Mischefski

who advised of his intention to visit the Wairoam the following day. He advised
that he wished to visit during lunch breaks ondhg shift in the lamb cuts and ovine
slaughter departments and speak with Union memipeitheir respective smoko
rooms. He also advised that he wished to visit besiworking in the night shift
beef departments during their evening meal brddé.asked Mr Tucker for guidance
as to the exact timing of the night shift, which Hescribed as a “new shift

configuration.”

[16] Mr Tucker replied on the same day to Mr Mischefbli email, with the

following advice:

In regards to your request to visit tomorrow, we aot in a position
to grant you permission to visit as we feel it vidblbe too much of a
disruption to the first night's processing as thaptoyees settle into
their new routine.

[17] Mr Tucker advised Mr Mischefski that he would berrpi#ted to visit on
Thursday 21 July and that this would be in the @am$ during the 15 minute smoko
breaks. He advised Mr Mischefski that he wouldpkemitted to introduce himself
but not to address the employees and that meetitgsthem over the lunch break
were unwanted as they were regarded as being tazh mafti an invasion on the
personal time of non-Union employees. He addetlah@gh number of employees
were unhappy with the Union for attempting to seortheir season at the Wairoa

plant.

[18] Mr Mischefski replied to Mr Tucker on 19 July, deahg to attend the plant

as permitted by Mr Tucker during smoko breaks ortie asked for reconsideration
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of his request to visit that day. He referred to Micker's comment that workers
were unhappy that the Union was attempting to shatttieir season and called this a
ridiculous proposition.

[19] Mr Mischefski also advised Mr Tucker that the Unmas not opposed to a
split shift at Wairoa and that one had operate@istwears earlier, before Mr Tucker

had become Plant Manager. He further advised:

Our objection to the way that you are structuringe tsplit shift
centres around your lack of consultation with th@idh on the matter
and your propensity to ignore seniority provisioims the current
AFFCO Core Collective Agreement.

[20] He advised that if access was refused him the Uwimud consider this to be

a breach of the Employment Relations Act and wditédporoceedings accordingly.
Consultation

[21] The relevant provision of the collective employmedreement requires
certain change in the work at the plant to be mtedeby consultation between
AFFCO and the Union, as follows:

44, ALTERATION IN METHODS & INTRODUCTION OF
TECHNOLOGY

The parties acknowledge that development in tecgychnd
market requirements may result in major changesvtok
practice and installation of new machinery and equént,
with the potential to require major reorganisatiaha site.

It is also acknowledged that a considerable degdde
flexibility in minor processing details is requirash some
operations to allow a quick response to varying kear
requirements.

Whenever such changes are contemplated the compidny
consult the workers and the Union prior to such rales
being commenced.

[22] The importance of consultation generally is refeémeeat clause 7(e);

The Company and the Workers and their Unions agrisein

their mutual interests to operate an efficient, petitive and
profitable site and that consultation and workevoivement
are vital to the success of the operation.

[23] In its statement in reply AFFCO has accepted thatet was no consultation

with the Union prior to commencement of the mufiesie shift on 19 July. AFFCO
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claims that consultation was not necessary as thenUhad been aware of the
intention to run split shifts and the terms of eayphent were not going to be affected
by the shift in operation, as there was no techgiod or other changes required and
workers were performing tasks and being paid asiired, under the existing

agreement.

[24] Whether the introduction of the multi-specie shéulted in major change to
work process or was a minor processing detailnd that consultation was required
before change to that shift sought by AFFCO wa®hiced. Clause 44 requires the
employer to consult with both the workers and thaod, in the case of the latter

through its officials such as Mr Robinson and Misbhiefski.

[25] AFFCO considered that consultation with the Uniomswinnecessary. It is
not claimed that the “discussion” which took plaggh workers at team briefings
amounted to consultation. It is also not the testler clause 44 of the Core
Agreement whether terms of employment are affebiethe operation of the multi-
specie shift, and neither is it a requirement thate is technological or other change
under clause 44. “Such changes” in the third grayzh refers to the circumstances

described in the two preceding paragraphs.

[26] In any event | find as a matter of degree there ‘wagor change” involved in
the introduction of the split shift in July 2011. AFFCO acknowledged that the
introduction of the multi-specie shift was a chamgfjesome significance when it
refused to allow Mr Mischefski to visit on the tirday of that change. This refusal
according to Mr Tucker had been necessary becaesesit would have created too
much of a disruption to the first night's procegsand he had wanted to give the new

shift an opportunity to bed down.

[27] What amounts to consultation in an employment cdnteas been long
established in law and ought to be well known te thnion and AFFCO. The
requirements are not onerous at all, as is evidemh just two features of

consultation;
- consultation does not require that there be ageeg,

- consulting involves the statement of a propossl yet finally decided on,
listening to what others have to say, considerimgrtresponses, and then

deciding what will be done.
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From Wellington International Airport Ltd v Air New Zeald Ltd[1993] 1
NZLR 671, Court of Appeal.

Right of accessto workplace

[28] Under s 20 of the Employment Relations Act 2000hemi representative is
entitled to enter a workplace for any purpose eeldd the employment of the union’s
members or any purpose related to its businesbotbr. Any discussion that takes
place in the workplace during such entry must meeed a reasonable duration and is

not to be treated as a union meeting.

[29] Under s 21 of the Act a representative of a unierasing the right to enter a
workplace may do so only at reasonable times duaipgriod when any employee is
employed to work in the workplace.

[30] Under s 20A of the Act, before entering the workplathe union
representative must request and obtain the empdogensent, which is not to be
unreasonably withheld. The employer’s decisiontlma request must be given no
later than the working day after it was made ancbiisent is declined reasons must

be given by the employer.

[31] The AFFCO New Zealand Core Employment Agreemeiat miakes provision

for entry to the workplace, as follows:

An authorised Union official shall be entitled toter the premises
and interview any employees, but not so as tofererunreasonably
with AFFCO’s business.

[32] From an operational point of view | find that thé&hkolding of consent by
AFFCO to the request to enter the workplace onul® Was reasonable. It was
important to AFFCO to keep the first day of theitsphift free from distraction, so
that workers could concentrate on the changeseio Work and allow the shift to bed
down. Reasonableness was also present in thengffby Mr Tucker of an

alternative entry date only two days later.

[33] From an employment relations point of view, in tverkplace the Union
wished to enter the multi-specie shift had not biensubject of consultation with the
Union and therefore the work being carried on wa®mpanied by that breach of the

employment agreement.
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[34] There had been avenues other than entry to theplamek available to the
Union for addressing the breach. They includedaation of the Disputes procedure
at clause 53 of the Core Employment Agreement asda last resort, an urgent
application to the Authority for compliance. THaion had known for some time of

AFFCO'’s intention to commence the split shift.

[35] 1do not find that the effect of the breach wasniake an otherwise reasonable
refusal of entry unreasonable. AFFCO did not @w@ne s 20A of the Act by
unreasonably withholding consent in relation toeguest by the Union to enter a

workplace.
Bad faith in process

[36] This is the claim made by AFFCO against the Unitr. Cox gave evidence
of a large increase in the number of grievancesdigplites filed in the Authority by
the Union without adequate information having beeavided to the company, or
without a proper opportunity having been giventfits enable the matter to be
resolved at an early stage.

[37] Mr Cox said that the failure to give proper infotroa or follow any form of
process had frustrated AFFCO'’s ability to deal vgitievances and disputes. He said
this situation had required excessive time and méode spent, including executive
time, and had caused unnecessary friction betwddfiC® and its employees who
were members of the Union. Mr Cox gave examplegoént claims brought by the
Union to the Authority and he referred to the oaligns agreed to by the parties

under the collective employment agreement.

[38] Clause 53(4) of the parties’ collective agreemesqjuires that when an
employment relationship problem arises the matterukl be discussed with the
relevant AFFCO manager as soon as possible aitds ifot resolved in that way, the
parties may attend mediation. If mediation hasrasblved the problem a third step
may be taken by referring the matter to the Autigori

[39] In his evidence Mr Ogg too referred to a large ease in the number of
grievances and disputes filed this year by the bnio the Authority, without
adequate information being provided to AFFCO ohuwiit a proper opportunity being
given to enable the matters to be resolved at dy €age.
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[40] To try and deal with the problem he said that AFR@@ in July employed an
in-house solicitor to be the first contact point fbe Union if issues that had been
discussed at Plant level remained unresolved. ad Wwoped this would lead to a
quicker disputes resolution process and ensureishaés were addressed. Mr Ogg
viewed the Union as having repeatedly failed tdof@lthe disputes procedure of the

collective agreement.

[41] To remedy this problem AFFCO has sought a compdiader requiring the
Union to follow the procedure in the collective egment and to comply with the Act,

in the following terms:

(@) Prior to mediation it[the Union] provide the company with
proper and sufficient detail of any employment tieleship
problem to allow the company to properly invesigaind
respond to the same, including, where the probkaileged
to affect only some workers, the names of employees
allegedly affected, and

(b) [The Union] attend mediation on any employment
relationship problem prior to filing proceedings ithe
Employment Relations Authority.

[42] | do not find that AFFCQO’s complaint about misugepoocess is justified in
the circumstances of the particular claims arisirgm the Wairoa Plant and the
introduction of the split shift without consultatio There was communication at the
base level contemplated by the collective agreenvemen Mr Robinson wrote to Mr
Tucker by email in April about the proposal to aduce the split shift. AFFCO did
not consult the Union, so it can hardly complaiattthe Union acted unreasonably or
prematurely by bringing the matter to the Autharity

[43] Once a matter is lodged with the Authority, befae investigation is

commenced there is an obligation under the Actl&Sfor the Authority to consider
whether the parties have undertaken mediation.ar{jléhat is a responsibility the
Authority has and in meeting it parties may be negliby the Authority to attend
mediation, unless the matter is within one of tlewesal exceptional situations

provided for in s 159.

[44] What is being sought by AFFCO is effectively anumgtion preventing a
party to an employment relationship from makingapgplication to an institution that
has been provided by the Employment Relations Actrdsolve problems in

employment relationships. | do not consider thahsan injunction could be granted
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as a matter of principle. It is also being souighthe form of a compliance order
under s 137 of the Act, but directed at future mapilons to the Authority in relation
to matters or problems that have not yet arisenthat form an order would amount
to a general restraining order but made withowresfce to any particular instance of
non-observance of the dispute resolution provisiohthe employment agreement.
The Authority has no discretion to make such areoaiitside or in anticipation of a
particular employment relationship problem.

[45] In that situation there is no ability for the Authy to provide, as it must
under s 137, a time limit for the performance a thrders sought for compliance.
There are also difficulties with supervising complte. The Authority cannot be the
overseer of the parties’ efforts to comply with@uer as drafted in a) above, as its
role is intended usually to start after mediationt before, except in the limited
circumstances where application is made on an urgasis as when interim

reinstatement has been sought.

[46] It can be stated generally that parties to any eympént relationship who
apply prematurely to the Authority for an investiga are likely to be directed to
undertake mediation if they have not done so, aydravestigation will be suspended

while that takes place.

[47] In a particular matter where it is plain that arplagation has been made
before the dispute resolution provisions of theeagrent have been complied with,
the Authority may order compliance on the applmatof one of the parties or of its
own motion. The risk of making application to #hethority prematurely is therefore
the usual one that the application will be ineffeetand likely to lead to costs being
awarded against the applicant party, or lead tthéurdelay while obligations under

the collective agreement are performed.
Seniority

[48] | am not satisfied from the evidence that seniorights or entitlements in
employment were breached by AFFCO in manning thie ®ufts. A seniority list
was provided to Mr Robinson who was invited to dgscit with Mr Tucker but did
not do so. There was no evidence that any workeremgaged or disengaged out of

seniority.
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Good faith under s4 of the Act

[49] In the course of hearing evidence from AFFCO andoknwitnesses,
reference was made to the provisions of s 4 oAtte Under s 4(1A) in particular

there is the duty of good faith requiring:

(© ... the parties to an employment relationship to ¢téva and
constructive in establishing and maintaining a protive
employment relationship in which the parties arejoag
other things, responsive and communicative.

[50] It is plain from the several recent cases thereeHaen between the parties
and which are associated with this one or have bedearred to in it, that
communication and relations generally between AFF2@ the Union have been
bad. | consider that both parties will benefitnfrgelf examination as to whether they
have been meeting the standards of good faitidinasd also whether they have been
sufficiently complying with the disputes resolutiggrocedures of the collective
agreement they are both bound by. It will be uskfuthe parties to now reflect on
the meaning and spirit of what they agreed wasr timent under the Collective
Agreement, expressed as follows at clause 7,

Therefore, the wish of the parties is to createocaperative and
participatory climate of industrial relations based mutual respect
and trust between all levels of management, thekeverand their
union organisation and which recognises their idegendence.

Compliance order s sought by the Union

[51] As to the compliance orders sought against AFF€&gems to me there are
similar problems which go to the discretion the Harity has to make the order. In
principle compliance orders cannot be made on &séstof a threatened future breach
(quia time} before any breach has occurred. The purposermpliance is to prevent

further non-compliance, but the works season hasemaed and a multi-specie chain

is no longer operating. A penalty is appropriatethe failure to consult.

[52] In a new season if split shifts are to be re-inticEtl, then in my finding
AFFCO will be required to consult the Union befdrat occurs. If there is no
consultation, at that point the Union can applydocompliance order (assuming the
dispute resolution procedures have been invokedaaime limit applied to an order

made requiring consultation to take place. Al$® Union may then advise of its
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wish to enter the premises. Again, a complian@eromay be obtained if it is

successfully claimed that the request has beerdemreasonably.
Deter mination

[53] | consider that the problem in this matter has steoh from the failure by
AFFCO to consult and that a penalty pursuant t@% df the Act is appropriate for
the breach of clause 44 of the collective employinagmeement. It is not a question
of whether consultation was only procedural or Wwketanyone was prejudiced by the
lack of consultation. The point is that theue was a breach of a fundamental
substantive right of a party to an employment apeg. | fix that penalty at $4,000,
or 20% of the maximum penalty able to be imposadesiL April 2011. AFFCO is to
pay half the penalty to the Crown and half to thread.

Costs

[54] An award of costs in favour of the Union is jugdiand application may be
made by it in writing within 14 days of the datetbis determination. AFFCO may
reply within a further 14 days after that time.

A Dumbleton
Member of the Employment Relations Authority



