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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Rita Peka says she was dismissed unjustifiablyhergtound of redundancy,
and is owed payment in lieu of notice and payment6f hours’ ‘additional hours
worked by agreement’. The record showed she had paid for public holidays for

which she also sought payment, and | take thatematt further.
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[2] Ms Peka’s former colleagues Hana Merito, Tinakaitdesnd Varlene Snell
have also raised personal grievances in that theng dismissed unjustifiably. All
four grievances arose out of the same broad setirclimstances and were
investigated at the same time. However there wenee differences in the individual
circumstances of each of the women, and in additt@re were claims for the
payment of monies owing which were not common tmathem. For that reason,
and because the women lodged separate statemeprtsbéém, rather than issuing a
single determination encompassing all of the claimsave issued four separate

determinationg.

The respondents’ representative — authority to act

[3] Mr Austin has required proof of Robinson Law’s aurity to act in all four
employment relationship problems. The Authorityssponse to that matter is
contained inHana Merito v TRONA and NATTOFor the reasons set out in that

determination | am satisfied Robinson Law is autieat to act for both respondents.

Identity of the employer

[4] All four applicants say they were employed initfrably Ngati Awa Tertiary
Training Organisation (NATTO), but that Te Runar@aNgati Awa (TRONA) had

become their employer in the period leading tot#mmination of their employment.

[5] The relevant facts were common to all of the emplent relationship
problems. An account of the facts, as well astardenation of the identity of the
employer, is set out iHana Merito v TRONA and NATT@or the reasons set out in
that determination, | find that during the relevpatiod NATTO remained Ms Peka’s
employer and that TRONA does not trade as the Ngata Tertiary Training

Organisation.

Rita Peka's employment

1. Background

! Hana Merito v TRONA and NATT[2011] NZERA Auckland 453
Tinaka Merito v TRONA and NATT@011] NZERA Auckland 450
Varlene Snell v TRONA and NATTZD11] NZERA Auckland 452
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[6] Ms Peka began her employment with TRONA in 2002he $ecame an
employee of NATTO when it was established, andastee NATTO were parties to a
written employment agreement dated December 266f. position was described in
the agreement as office manager. Her duties irctipea were to provide
administrative support for the programmes offeraden contracts with the Tertiary

Education Commission (TEC).

[7] According to clause 3.1 of the employment agreemém employment
agreement was for a 48 week period commencing adaliary 2008 and ending on
19 December 2008. The reason for the apparerd fexan was expressed to i&C
contracts are for 48 weeksDespite this provision Ms Peka’'s employment cordgthu
beyond the end of that period with no further fixedm arrangements being entered
into under s 66 of the Act.

[8] Clause 6 of the agreement set out Ms Peka’s hdwer. According to that
clause, Ms Peka’s normal hours of work were 40 siguer week, between the hours
of 9 am to 5 pm Monday — Friday inclusive. Clagsk stated that the position was

“full time with an obligation to perform overtime ascessary but without extra payment.’

2. The termination of employment

[9] A background to the redundancy situation at NAT &€ lin 2010 is contained
in the description of NATTO'’s financial and opeaatal circumstances that year, as
set out in the determination Hlana Merito v TRONA and NATTO.

[10] As also described in that determination, Mack Ramawas appointed as

training (or general) manager of NATTO commencindSeptember 2010. One of
his early actions was to consider restructuringstiadfing of the organisation having
identified, correctly, that it was overstaffed. eTtietail of the proposed restructuring
is also set out in the determinatiorHana Merito v TRONA and NATTO.

[11] Mr Ramanui met with Ms Peka on 20 September asqdants initial ‘meet
and greet’ with staff members. His evidence wad tte explained that there were
problems with the trust and that there may be sonamges to its structure. He also

said that during the conversation Ms Peka admiibedertain conduct which is not
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relevant to the present grievance, and which MsaaRels denied in all respects. |

take that matter no further.

[12] There was also a discussion about Ms Peka’'s hofirsvosk and her
attendance. According to Mr Ramanui, Ms Peka kahd that because of her family
responsibilities she started work at 10 am angHied at 4 pm. Mr Ramanui pointed
out that this amounted to 30 hours’ work a weelt, 4@ Ms Peka informed him that
she sometimes stayed until 5 pm, to which Mr Rameaplied this still did not total a
40 hour week. He told Ms Peka she would be paly fon the hours she worked.

[13] Ms Peka denied most of this account. The excepgtated to Mr Ramanui’s
observation that she would start work later thandgreed starting time. However
Ms Peka accepted as a fact that she sometimesdstaork late, saying this was for
childcare reasons and that she made up the tirtteeand of the working day. |
consider it likely that the conversation proceededir Ramanui said it did. | accept

there was cause for concern about Ms Peka’s hduvert and timekeeping.

[14] In addition, Mr Ramanui said he asked Ms Peka vératiere were any other
administrators working for the trust. Ms Peka addi him of Hana Merito’s role, and
asked whether it would continue to be requiredesiher position and Ms Merito’s
involved similar tasks although for different fumsle Ms Peka also advised there was
a third person employed as an assistant admirostrat Mr Ramanui indicated that
Ms Peka’s and Hana Merito’s positions could be reérgand Ms Peka asked to be

advised as early as possible if her position wdsetmade redundant.

[15] Ms Peka also denied that this exchange occurred.

[16] Mr Ramanui said he had a further discussion with Rd&a on 14 October

during which he again discussed the possibilitg aferger of hers and Hana Merito’s
positions. He said Ms Peka was not surprised asvsis the one who had brought to
his attention the duplication in their roles. Hgoasaid Ms Peka told him she believed

the merger was the right thing to do.

[17] Ms Peka also denied that this conversation occurreldhave reservations
about the precise timing and detail of the respecatonversations on the merger of
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the two positions, but it was at least clear thetiMeen themselves and - probably to
Mr Ramanui - Hana Merito and Ms Peka effectiveligramviedged the duplication in
their roles. They did so to the point that by boat mid-October Ms Merito and Ms
Peka arranged their own order of priority regardiagpointments to the new
positions. While | am prepared to accept Ms R#klanot go as far as to say to Mr
Ramanui that the merger was the right thing to idogther respects | accept Mr

Ramanui’s account.

[18] At a staff meeting on 15 October Mr Ramanui preseritis proposals for a
new staffing structure, and advised that many efribw positions identified in the
structure would be the subject of a recruitmentess.

[19] The new structure included the merger of Ms PeatdHana Merito’s duties,

which in turn were incorporated in a new informatilbaison position. The third

administration position disappeared. Ms Peka cated from the presentation that
that the information liaison position looked likerk. For my part | find the position
incorporated elements of Ms Peka’s former positiart,it was not the same position.
The new part-time administration assistant’s positlso comprised duties like those
Ms Peka had been carrying out, although its pareé thature meant it was not the

same position.

[20] Mr Ramanui said Ms Peka came to see him on 26 @ctbcollect the job
descriptions for the information liaison and adrsiration assistant’s positions. She
told him she was interested only in the adminigiratassistant’'s position but he
encouraged her to apply for both. There was aud8on about whether the hours of
work for the information liaison position could lmhanged to accommodate Ms
Peka’s parental responsibilities, to which Mr Ramaeplied that he was willing to

discuss that.

[21] Ms Peka denied that such a conversation occurfgghin | consider it likely

that parts of it occurred as Mr Ramanui said theyatid parts did not - at least during
the particular conversation in question - so tlahe of Ms Peka’s denials are also
correct. In light of the history of the discussoon the matter of hours of work |

consider it likely that matter at least was raisdgkecause of my reservations about
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whether either party gave a full and accurate atcaf that and associated

conversations | make no further finding.

[22] Ms Peka applied for both positions, but decidedvgbeld prefer the part time
position. Her reason was that a part time positvas more suitable because it would
allow her to focus on her family and in particutargive more time to her children.
She advised Mr Ramanui of her preference and wethdner application for the
information liaison position. Neither party rddied with any reliability the dates
on which Ms Peka forwarded her applications, areddate on which she withdrew
the application for the full time position. It i&ely these events occurred in late

October and early November.

[23] In a message from a funder dated 15 November 201&d&mhanui received
further information about restrictions on fundirgg 2011 which led him to decide the
part-time position was not necessary. The positiemer became part of the final
establishment for 2011.

[24] As a result Ms Peka was not interviewed for eitberthe positions. An
existing employee who had formerly held a positidescribed as literacy and

numeracy tutor was offered the information liaigasition.

[25] By emailed message dated on the evening of Fridajdvember 2010 Mr
Ramanui contacted Jeremy Gardiner, the CEO of TRONAiting out his
recommendations for the new positions. Referrmghie part time administration
assistant’s position he commentédndecided, although Rita is suitably skilled | leav
grave concerns that her loyalty to my predecesstirinterfere with her ability as a team
player.’ Surprisingly he did not refer to the effect ofdik restrictions on funding,

although | accept that the matter was not finalisetl later.

[26] The message came to Ms Peka’s attention on theimgoof Monday 22

November. She was angry and upset when she saw it.

[27] In addition, in notes about staffing requiremetsZ011 which were provided
to the Authority after the investigation meetingr Ramanui had listed a number of

concerns about Ms Peka'’s performance. Accordirtgeaotes he found her resistant
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to his instructions and reluctant to work with ottstaff. = The note repeated the
concerns raised with Ms Peka in September regataendours of work, as well as
the admissions she had allegedly made at the egerding actions which could have

amounted to misconduct.

[28] By emailed message dated at the end of the afternb@3 November Mr
Ramanui advised Ms Peka of his decision not to ipp@Emyone to the part time
position. The message end&dease note that at the conclusion of this terami willing

to support you in finding other work and will prdei you with a reference should you require

one.’

[29] On becoming aware that no appointment was to beentadhe part time
position Ms Peka sought to speak to Mr Ramanuie ®hs able to do so on 24
November. Mr Ramanui informed her that the redsoihis decision not to proceed
was that no confirmation of funding for the positibad been received. By then the
full time information liaison position had beenerkd to the other employee although
the offer had not yet been accepted. Mr Ramaaidilse did not raise the possibility
of pursuing the full time position with Ms Peka hase she had already indicated that
position was not suitable. Instead he confirnteat Ms Peka’s position would be

redundant at the end of the year.

[30] Ms Peka’s employment terminated on 17 December 2@libe end of the

academic year.

Whether the dismissal was justified

[31] I refer to [58] and following in the determinati@am Hana Merito v TRONA
and NATTQ and in particular the noting of applicable pagsam Simpsons Farms

Limited v Aberhaft The passages address:

. the employer’s right to make business decisiomsmiake positions or

employees redundant provided the employer actsigelyuand

2[2006] ERNZ 825
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. the employer’s duty to make those decisions énwtay a fair and reasonable
employer would have, and in particular to complytwthe statutory obligation

to deal with the employee in good faith.

[32] Further to the genuineness of the decision to @ibish Ms Peka’s position
and merge it with Hana Merito’s, | consider the iden was made for genuine
reasons. | also accept that the information diaisnd part time administration

assistant’s position were created for genuine reaso

[33] Ms Peka believes she was not appointed to thetipagt position because of
the concern about her loyalty to the former generahager, Marianne Kingi-Merito,
which Mr Ramanui expressed in his message to MrdiGer. Despite that
expression of concern | accept also that the satigkaeason for the decision not to
make an appointment to the part time position weambse funding restrictions meant

the position would not be required.

[34] | turn next to the obligation to comply with theasttory obligation to deal

with the employee in good faith. The obligationormporates an obligation to provide
employees with access to information and an oppdyuo comment before a
decision is made. There were general failuresrdwige enough information about
the proposed restructuring, or opportunities toehaput into the proposal or its
implementation. Further to Ms Peka’s circumstartbesdecision not to proceed with
an appointment to the part time position was atdormation relevant to the fate of

Ms Peka’s employment at NATTO.

[35] Ms Peka said in evidence that, because she neepdxl laad she known the
part time position would not be available she wdwdde reconsidered her application
for the information liaison position. | accepattevidence. Since the alternative was
to become unemployed | consider it very likely tsae would have reviewed her
decision not to apply for the full time positionaanit came to her attention that the

facts on which the decision was based had chamgadnaterial respect.

[36] Mr Ramanui should have advised Ms Peka of the blessieduction in
funding and the implications for the part time posi. Even if | accept the
information did not become available until relatwé&ate in the recruitment process,
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there was sufficient time for it to be made avddaio Ms Peka so she could make a
properly informed decision about whether to appty the information liaison
position. There was also sufficient time before &mnouncement of the decisions on
the new appointments later in November to consaier renewed application Ms
Peka made as a result. Since another employealbadpplied for the position, it
would then have been necessary to embark on a rpsmbection process before
deciding which of the two would be appointed andosén employment would

terminate by reason of redundancy.

[37] That Ms Peka had already indicated her prefereocéhe part time position

because of her family responsibilities is not disnt answer to the above failures.
As Ms Peka said, she made her original decisiorewety she could apply for two

possible positions, and she made her decisionpty & only one by prioritising her

family’s needs. She should have been given therppity to review her decision in

the light of the new information.

[38] I consider this failure to be a breach of the dadign to consult with Ms Peka.
In that it cut her off entirely from the prospedtabtaining an alternative position in
NATTO it did more than disadvantage her, so thadve not considered it necessary
to consider re-framing her grievance with refereteethe approach irsimpsons
Farms Limited v Aberhart.

[39] For these reasons | find Ms Peka’s dismissal wasstified.

Remedies

1. Reinstatement

[40] Reinstatement was sought in the letter raising Elsa® personal grievance,
but not in the statement of problem as it shoukeHzeen. It was addressed again in

submissions for Ms Peka. Despite this unsatisfg@pproach | address the matter.

[41] Included in the submissions for the applicants wasuggestion that the

Authority consider the reinstatement of each offthe applicants on the basis of an

% See the discussion at [69] and followingHana Merito v TRONA and NATTO
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order of preference which they had apparently abeeeong themselves. That is not
appropriate. The grievances of each applicant rbaestletermined on their own
merits, with the remedies available in ss. 123 & 42the Employment Relations Act

also applying to each grievance on its merits.

[42] Since Ms Peka’s original position has genuinelyapieared | find it is not
practicable to order reinstatement and declineoteal

[43] | add that the information liaison position becaanailable in mid-2011

because of the resignation of the incumbent. Mstih sought to assert on behalf of
Ms Peka a right of preference to the appointmemtere was no such right of
preference in the parties’ employment agreementlashal not accept Ms Peka has

such a right.

2. Reimbursement of lost remuneration

[44] Ms Peka sought the reimbursement of remuneratishde a result of her

unjustified dismissal.

[45] As to the quantification of the loss, Ms Peka wail mt the rate of $25 per
hour for a 40 hour week. Her gross weekly earningee $1,000. She is obliged to
attempt to mitigate her loss, and says she hasedpiolr alternative positions but has

been unsuccessful.

[46] | am unable to make a finding on whether Ms Pekallevcdhave been

appointed to the information liaison position ifesihad sought it, although Mr
Ramanui’'s notes on the person who was appointeccatedi the person was
experienced and well regarded. In turn | am unéblsay that Ms Peka would have
lost her employment by reason of redundancy evesh# had been given an

opportunity to apply for the position.

[47] A loss has been suffered as a result of the ufipsstilismissal, so that s 128
of the Act applies. With reference to s 128(2), Peka has lost more than three
month’s ordinary time remuneration but the subsectequires the Authority to order
payment of the lesser sum of 3 months’ ordinaryetimmuneration. Taking into
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account all of the circumstances of this employnmelationship problem there are no

grounds on which to exercise the discretion in&3pto award a greater amount.

[48] Section 128 is subject to s 124, which requiresAbthority to consider the
extent to which the actions of the employee contgl to the situation that gave rise
to the grievance and, if those actions so requeduce the remedies that would
otherwise have been awarded.

[49] There were concerns about Ms Peka’s conduct, lart g\she had been guilty

of some form of misconduct this did not affect whatve found to be her grievance
— namely the significant failure to consult withrhdf the concerns were relevant to
the failure to advise Ms Peka of the decision noprioceed with an appointment to
the part time position, then the failure to raisenh in that context prevented her from

addressing them and aggravated the extent of tlnesféo consult.

[50] For these reasons | do not find any contributionMs Peka’s part to her
personal grievance. | do, however adjust her \yeekrnings on the ground that |
consider it likely that in the period prior to thermination of her employment she
worked a 30-hour week not a 40-hour week.

[51] [ calculate the loss of earnings as:

13 weeks x [30 x $25] = $9,750

[52] NATTO is therefore ordered to reimburse Ms Pekaréonuneration lost as a

result of her personal grievance in the sum of §9,7

3. Compensation for injury to feelings

[53] Ms Peka also sought compensation for the injuttyetiofeelings caused by her
personal grievance. Much of that injury came frber reaction to seeing Mr

Ramanui’'s 19 November message to Mr Gardiner. eSine personal grievance as |
have found it to be lies in the failure to congbkn any compensation to which Ms
Peka is entitled flows from that breach rather tham other matters, such as that
one, which upset her.
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[54] In setting a suitable amount by way of compensat@nthe injury to Ms
Peka’s feelings | take into account the evidenceéhefinjury, the mix of remedies
awarded to Ms Peka, and NATTO'’s circumstances. aRkxgg the latter NATTO is a
small trust. It is funded to be a provider of eahimn, particularly to young people

who might otherwise be at risk. It struggled tovste in 2010.

[55] On balance | do not consider a substantial order the payment of
compensation to be called for. NATTO is therefordered to compensate Ms Peka

in the sum of $1,000 for injury to her feelings.

Claim for monies owing

[56] Ms Peka seeks payment in lieu of notice and payrizeré days’ alternative

holidays not taken.

1. Payment in lieu of notice

[57] Ms Peka did not receive a formal written noticet ther employment would
terminate on 17 December 2010 by reason of reduwydaRor that reason she says
she did not receive notice of the termination afdmployment and seeks two weeks’

pay in lieu of notice.

[58] Nevertheless | find that the background circumstantogether with the

message of 23 November made it sufficiently cleavs Peka that her employment
would terminate at the end of the academic yedrerd was sufficient information to
Ms Peka to amount to notice of termination of ergplent, and the information was
available in sufficient time to provide her with Bast 14 days’ notice of the

termination.

[59] There will be no order for payment in lieu of netic

2. Payment for ‘alternative holidays not taken’

[60] The following note appeared at the end of Ms Pekagslip for the period
ending 24 October 2010:
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Annual leave due: 360 hours, alternative holiddye:6 days

[61] Ms Peka seeks payment of 6 days’ wages in reliandbat entry. She did not
provide any information about the dates when tlse@ated work was done.

[62] For the reasons detailed in the determinatiobama Merito v NATTO and

TRONAI decline to make the order sought.

Summary of orders

[63] NATTO is ordered to pay to Ms Peka:

a. the sum of $9,750 as reimbursement lost as a re§uier personal
grievance; and

b. the sum of $1,000 under s 123(1)(c)(i) of the Emient Relations
Act.

Costs

[64] Costs are reserved.

[65] The parties are invited to reach agreement on titem If they are unable to
do so any party seeking costs shall have 28 days fihe date of this determination in
which to file and serve memoranda on the matteéfhe other party shall have a
further 14 days in which to file and serve a reply.

[66] In their submissions NATTO and TRONA made a gefsgdl request for
costs, and attached copies of invoices showingsdastirred. The above paragraph
applies despite that, and they may address meefurtraccordance with the timetable

if they wish.

R A Monaghan

Member of the Employment Relations Authority



