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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] The Applicants, Service and Food Workers Union Rgaga Tota Inc (“SFWU”)
and the New Zealand Nurses’ Organisation (“NZNQ@Dbliectively “the Unions”), state that
there is a dispute with the Respondent, Oceani@ Caimpany Limited (“Oceania”), in
relation to the interpretation of the annual lealsise which was provided in the Qualcare
Eastern 2006 Collective Agreement (“2006 Collectigreement”) and copied into the
Qualcare Eastern 2007 Collective Agreement (“200lfeCtive Agreement”).

[2] Specifically the Unions claim that clause 2.6.2led 2006 Collective Agreement
between the Unions and Oceania provided for artiaddl week of annual leave entitlement

for employees with five or more years service, stet employees with five or more years’



service should have had a leave entitlement of fireeks annual leave with effect from 1
April 2007.

[3] Oceania disagrees with this interpretation and efetihat employees who were
covered by either the 2006 Collective Agreemerther2007 Collective Agreement and who
had achieved five or more years’ service becamtlezhto a leave entitlement of five weeks

per annum from 1 April 2007.

[4] Oceania further claims that even if an entitlenmtena fifth week of annual leave
was to be determined by the Authority, any suclitlentent ended when the Multi Employer
Multi Union Collective Agreement (“MEMUCA") betweethe parties came into effect on 1
April 2009.

Issues

[5] The issues for determination are:

* Whether employees who had achieved five or moresyegrvice and who were
covered by the 2006 Collective Agreement were ledtito five weeks’ annual leave
with effect from 1 April 2007

 |If it is determined by the Authority that such antitement exists, whether
settlement of the terms and conditions of the MEMUSR 1 April 2009 and which
was ratified and signed in July 2009 ended sucitiement.

Background Facts

[6] Oceania owns and manages retirement villages, hestes and hospitals,
predominantly for the elderly. The Unions représaembers who are employed as nurses,

health care assistants and support workers by @cean

[7] The Qualcare New Zealand Limited group of compari€3ualcare”), which
amalgamated under Part 13 of the Companies Act @80 May 2008 to become Oceania,

was divided into four regions, Northern, Eastemmyt8ern and Green Gables.

[8] Prior to the amalgamation, each Qualcare regiorotiedgd separately which
involved the same company advocate, Mr Phil Magait¢hat time General Manager Human

Resources for Qualcare and subsequently Ocean@viog Qualcare’s amalgamation into



the Oceania Group in May 2008. There were differarion bargaining advocates at the

regional negotiations and each Qualcare Colle&yeement had a one year term.

2006 Negotiations
[9] In mid 2006 Qualcare and the Unions negotiatedcandluded the 2006 Collective

Agreement for the Eastern Region.

[10] Clause 2.6.2 of the 2006 Collective Agreement,aaise the origins of which pre-
dated the 2006 Collective Agreement by some yearsserned annual leave entitlements and

stated:

Annual Leave

(&) An annual holiday of three weeks shall be allowed paid for in
accordance with the Holidays Act 2003.

(b) An additional week of annual leave shall be allo@dthe fifth and
subsequent years of entittement arising from curreantinuous
service with Qualcare Eastern

(c) Annual holidays shall be allowed at a time that megard for the
employee’s needs for rest and recreation but necigss suitable to
the work requirements of Qualcare Eastern.

(d) Night shift holidays — Nurses regularly and continsly employed in
private hospitals on night shifts shall be entitlenl four weeks’
holiday on completion of one year’s service asghtshift worker

2007 Negotiations

[11] Mr Maguire stated that in the bargaining sequermeethe collective agreements
which were to be in force from mid 2006 to mid 20®7e Qualcare Northern collective
agreement was negotiated first, followed by thetétascollective agreement, the Green

Gables collective agreement and then the Soutladlective agreement.

[12] On 1 April 2007 annual holiday entitlement undex Holidays Act 2003 increased
from three to four weeks. All employees employediamthe 2006 Collective Agreement
were to receive four weeks annual leave with effeain 1 April 2007, pursuant to the
changes in the Holidays Act 2003, however employdemady in receipt of a total of four
weeks’ annual leave derived from clause 2.6.2 ef 2006 Collective Agreement did not

receive an increase to five weeks’ annual leave.

[13] Mr Maguire said that during the negotiations legdip to settlement, the Unions

had tabled a claim for an increase from four wetk$ive weeks’ annual leave for employees



who had completed five years’ service, and thahae advised the Unions that Qualcare
would not agree to increase the annual leave emhts to five weeks’ leave after five years’

service, thereby rejecting the claim.

[14] Mr Maguire explained that his view in relation tlawse 2.6.2 was that each sub-
paragraph within the clause referred to the presisub-paragraph and that by retaining
clause 2.6.2 Qualcare was reflecting the changkegislation, but was not changing the

entitlement to annual leave in the collective agrest.

[15] The Unions had a different view of what had ocadigtaring the 2007 negotiations.

Mr Thomas O’Neill, Union Organiser for SFWU anddednions advocate in the Qualcare
Eastern negotiations, said that what was agreetielbet the parties was accurately stated in
the Terms of Settlement 1 July 2007 — 30 June 2@t18h summarised the position reached
by the parties involved in the bargaining process.regards to annual leave the Terms of

Settlement stated:

In relation to Clause 2.6.2 The parties agree igmie of additional
annual holidays over and above any specified curiegal minimum
entitlement, will be discussed between the padsesoon as possible
following the findings and decision regarding thase currently
being taken to the Court of Appeal by the Union/s.

[16] Ms Robyn Haultain, Industrial Advisor for NZNO, damed that the additional
week of annual leave had been agreed to when tledc&e companies were owned by
Presbyterian Support Coast East, a religious osgion. Ms Haultain said that in her
experience, the religious and welfare sector ctMecagreements had clauses providing
additional leave entitlements for long service, ahd explained the reason for the additional
week of annual leave as being attributable to #ue that it was difficult to recruit and retain
employees in the area of residential care wherergt®gs were low. As such, it was to be

viewed as an incentive to encourage the retenfiexmerienced employees.

[17] Ms Haultain said that the additional week of anrleave after five years’ service
entittement for SFWU and NZNO members under claR<€e?2 of the 2006 Collective
Agreement had surfaced as an issue during the @8@@tiations, and that the Unions had
been annoyed that Qualcare Eastern had tabledna tcdake the entitlement away from the
Unions’ members. Ms Haultain stated that her awcthe union advocates had been that

the entitlement should not be bargained away.

[18] The 2007 Collective Agreement was agreed and deittlenid 2007. It had been

agreed to continue the existing annual leave eniihts, with clause 2.6.2 forming part of



the 2007 Collective Agreement, and that the mattmnld be discussed once the decision of
the Court of Appeal on a similar issue was releadétk litigation referred to was the case of
New Zealand Tramways and Public Transport Employdesn Inc v Transportation

Auckland Corporation Limitéd“ Tramway?)

[19] Mr Maguire explained that following completion ohet Qualcare Eastern
negotiations, there were negotiations with Qual€amreen Gables and Qualcare Southern. In
the Green Gables Collective Agreement, it had mpeed by the Unions and Qualcare to
amend the annual leave clause to refer to an emgiht of four weeks’ annual leave. The
Qualcare Southern Collective Agreement was agregld M equivalent to clause 2.6.2

remaining in the agreement.

MEMUCA Developments

[20] Mr Maguire explained that during the term of th®2ollective Agreement, the
Qualcare and Eldercare groups of companies mexgdortn Oceania. At the time of the
merger, the MEMUCA which Oceania were negotiatinghwthe Eldercare group of

companies was widened to include the Qualcare gnbupmpanies.

[21] As a result of these negotiations, Mr Maguire studt all existing collective
agreements between the parties were frozen. Thedkémdum of Understanding, which was
signed by Mr Guy Eady, Acting Chief Executive fon&care, Mr Alastair Duncan, National
Bargaining Coordinator for the SFWU, and Ms JadWieGrath, Organiser for the NZNO,
was dated 12 May 2008 and confirmed this positiatirg) that:

All current EC and QC employees will continue todmployed on
the terms and conditions of the relevant Collechgeeement expired
or still in force as the case may be (or the retevéndividual
Agreement) for such time as is legally requiredfarthe period of
the employees’ continuous employment until replabgda new
Collective Agreement covering those employees.

[22] Mr Maguire said he was the advocate for OceanithinMEMUCA bargaining
process, however neither Ms Haultain nor Mr O’Neibk part in these negotiations. Mr
Maguire said that at no stage in the bargaininggss did the Unions table a claim for five

weeks’ annual leave.

[23] Ms Haultain explained that negotiating the MEMUCAdhbeen a protracted and

significant undertaking, taking a considerable amiai time. During the process there were
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many meetings with affected union members, somevidith were joint employer/union

presentations.

[24] At one of the later presentations held on 12 Felr@®09 to address the key
features of a proposed settlement, the presentalid® notes do not include a reference to

annual leave entitlements, but do refer at pag® 1llong Service Leave’. The notes outline:

* One weeks paid bonus or leave at average earnings/e
five complete years of employment

* Any existing other provision will expire exceptawone off
basis where an employee is within 2 years of entignt

* Service with predecessor employers will be recaghis

* The provision will apply from 1 April 2009 (excephere
already provided in an agreement)

[25] The Terms of Settlement for the MEMUCA were sigoed31 March 2009. The
MEMUCA was ratified and signed by the parties ity2009. Clause 18.2 of the MEMUCA

referred to annual leave stating:

After the end of each completed twelve months surcentinuous
employment with the employer, the employee islezhtib four (4)
weeks annual holidays in accordance with the Holiday$ 2@03 and
its amendments.

[26] Clause 18.3 of the MEMUCA headelddhg Service Leave'stated:

Permanent employees will be entitled to long serleave equivalent
to one week’s average earnings after completinghefae years
continuous employment with Oceania and its predexes

This long service leave can be taken as a one avig week’s
additional holiday or as a lump sum payment in #ie¢h year of
employment.
[27] Mr Maguire said that just prior to the final settent of the MEMUCA, an issue
had been raised by Mr David Wait of the NZNO thatuamber of allowances specific to

various collective agreements had not been inclodegandparented in the MEMUCA.

[28] The Unions and Oceania had accordingly agreed eéoUthions consulting their
members over a period of three to four weeks ireiotd put forward any further allowances

which they wished Oceania to consider in relatmthe finalised version of the MEMUCA.



[29] Following agreement between Oceania and the Umegarding allowances to be
grandparented for specific union members, Mr Maggaid that these allowances were
attached as a schedule dated 31 March 2009 andedhe&thedule of additional

Grandparented Conditions’ to the MEMUCA.

[30] Mr Maguire said it was at this point that clauseo8The MEMUCA was included.
Clause 37 of the MEMUCA headed “SAVINGStated:

Nothing in this Agreement shall operate to reducy andividual
entittements of employees as specified in an iddali employee’s
Savings Terms and Conditions Letter date ~ 2009.

[31] Mr Maguire explained that Oceania had written toaéithe relevant employees

explaining what allowances had been grandparempedfg to them.

[32] The schedule of grandparented allowances attachdtetMEMUCA specifies an
additional week’s leave for night shift employedsit does not make reference to an

additional week of annual leave after five yeaesvie.

Court of Appeal decision
[33] Mr Thomas said that following the Employment Camijtidgment inframway$ he
had written to Mr Maguire on 13 February 2009. that letter Mr O’Neill referred to the

relevant clause in the Terms of Settlement andmoad to state:

| understand that the Court of Appeal directed Emeployment Court
to reconsider the matter, and that in December 20@BEmployment
Court said it comes down to the wording in the agnent.

In the Unions’ view this means that employees shget 5 weeks

annual holidays after 5 years continuous service.
[34] Mr Maguire said that Qualcare had responded tolétisr on 17 February 2009,
denying the claim that employees should receive fieeks’ annual leave after five years’

continuous service.

[35] At this stage Mr O'Neill said he had passed thetenatver to Mr Tim Oldfield, the

SFWU Legal Officer. On 27 July 2009 Mr Oldfieldcharritten to Ms Rebecca Kroon, who
was representing Qualcare, restating the Unionssitipa that the Qualcare Eastern
employees with five or more years’ service weretledt to five weeks’ annual leave. Ms

Kroon replied on 4 August 2009 rejecting the claim.

2[2008] NZCA 159



Clause 37 of the MEMUCA

[36] Mr Maguire said that an issue had arisen in OctoP@®9 regarding the
interpretation of clause 37 of the MEMUCA. Follogi mediation, a letter had been sent to
all members asking them to identify any individaahdition, allowance or pay that had been
lost as a result of the MEMUCA.

[37] The resulting list covered many queried areasingldb conditions, allowances or
elements of pay, but did not include any querytimaigto an additional week of annual leave

after five years’ continuous service.

[38] Ms Haultain explained this omission as due to thet that the relevant union
members had been informed that the parties wallsspute on this issue. Mr O’'Neill and Ms
Haultain further stated that while it was corrduattcertain conditions had been expressly
grandparented in the MEMUCA, the reason for the ssion of additional leave for
employees with over five years’ service was ex@dify the fact that the parties were in
dispute as to whether the Qualcare Eastern Colieétgreement provided for an additional

week of leave for employees with five or more yesesvice.

[39] Mr O’Neill further stated that clause 37 of the MBIKZA was a savings clause
which provided additional grandparenting and ashsaalditional leave should have been

preserved by this clause.

[40] On 16 February 2011 a Statement of Problem wag ifiléhe Authority.

Determination

The Law
[41] The Holidays Act 2003(“the Act”) states at s3 (aattthe purpose of the Act is

provide annual holidays fdrest and recreation”;and at s 6:

1. Each entitlement provided by an employee by thisifa
minimum entitlement.

2. This Act does not prevent an employer from progichm
employee with enhanced or additional entitlementsether specified
in an employment agreement or otherwise) on a lagised with the
employee.

3. However, an employment agreement that excludesijctss
or reduces an employee’s entitlements under this Ac



a. Has no effect to the extent that it does so; but
b. Is not an illegal contract under the lllegal Contta Act 1970

Were employees who were covered by the 2006 Coliget Agreement and had achieved

five or more years’ service entitled to five weeksinnual leave from 1 April 2007?

[42] The additional week of annual leave in clause 2@t2the 2006 Collective

Agreement is identified in s 2.6.2 (b) as beingvieer related; and it applied only to those
employees with five years’ continuous service v@ihalcare Eastern. It is defined in s 2.6.2
(c) as being for the purpose akst and recreation,’ words which mirror those in the Act as

describing the purpose of annual leave.

TheTramways decisions

[43] In the first of theTramwaysdecisiond the Employment Court considered the
interpretation of the annual leave requirementsaafollective agreement. The relevant
collective agreement provided for three weeks’ ahimoliday entitlement and in additioa “

further holiday of one week per annum in recognitd the nature of the work making a total

of four weeks’ leave per year”.

[44] With effect from 1 April 2007 the annual minimum liday entitlement for all

employees in New Zealand increased to four weeksupnt to s 41 of the Holidays Act
2003. In deciding of whether the further holidaguhd continue to apply post-1 April 2007,
the full Court held that the relevant provisions tbke collective agreement should be

construed in the context of the scheme and purpites Act.

[45] The Employment Court further held that in applythg dictionary definitions of
“enhanced’and ‘additional’ the employees in question were not entitled farther holiday

over and above the new statutory minimum from LilA&4f07.

[46] The decision was appealed. The Court of Appeajeht inTramway$ held that
the Employment Court had over-analysed Parliamdatiguage, and the matter had been

referred back to the Employment Court .

® New Zealand Tramways and Public Transport Employ#résn Inc v Transportation Auckland Corp
Ltd [2006] ERNZ 1005
“[2008] NZCA 159



[47] The Employment Court judgment in tlieamways case on referral from the Court

of Appeal was delivered on 12 December 2008 , thpl&yment Court stated:

The question of whether an agreement does provigsh san
enhanced or additional entitlement and the scopth®kentitlement is
dependent not on the Act but on the wording oatreement.
[48] The conclusion of the Employment Court was thaselaon the interpretation of
the relevant collective agreement, the parties radided for four weeks’ annual holiday
leave. It was not accepted by the Court that afgrence to “annual holidays’ in an

agreement must mean the statutory minima in evasg.c

TheSilver Fern Farms decisions

[49] The decision of the Employment Court NZ Meat Workers and Related Trades
Union Inc v Silver Fern Farms Ltd (formerly PPCS)E¢’ Silver Fern Farm§ was issued on
20 April 2009

[50] The case addressed very similar facts to those hwhiere the subject of the
Tramwayslitigation. In that case Judge Shaw held thdtcaigh clause 10 of the applicable
collective agreement, which provided for aadditional’ week of annual leave after six
years’ concurrent service, described it e “fourth week’s holidayivhich could be taken
separately in conjunction with or separately froie tfirst three weeks holiday”, the

collective agreement treated it differently frormaal leave.

[51] Judge Shaw concluded that the intention of claudewas to provide all the
employees with the statutory entitlement to anhesle, and to recognise the service of those
employees with six or more years’ concurrent senddy granting an additional week’s

holiday each year.

[52] In reaching her decision Judge Shaw explaihed:

[41] Although the continuous service leave is ahlin additional
week of annual holiday it was not intended to beuah holiday as
contemplated by the Holidays Act 2003 for the fwithgy reasons.

[42] It is not given for the purpose of rest andmeation as described
in s3(a)of the Holidays Act. This in contrast te tNew Zealand

®[2008] ERNZ 584

® Ibid as para [15]
" Ibid at para [37]
8[2009] ERNZ 149
° Ibid at paras



Tramwayscase which it was found the leave was to recogthise
nature of the work and for the purpose of rest eewteation. In that
case the purpose of the extra leave was consistéimithe statutory
purpose of annual holidays. In the present casetirpose of clause
10.4 is different from the statutory purpose. dttb recognise
continuous service and it is not universal to afioyees.

[53] The Court of Appeal upheld this decisirand also noted that the approach of the
Employment Court irGilver Fern Farmsvas consistent with that taken by the Chief Judge i
two casesNational Distribution Union Inc v Capital and CoaBistrict Health Board' and
Robinson v Capital and Coast District Health BoArd In both these cases, the issue for
decision was whether the clauses in the collecigeeements which provided for an
additional week’s annual holiday for long-serving@oyees was in addition to, or subsumed,

by the statutory increase to four weeks’ annuataglafter 1 April 2007.

[54] In both cases Chief Judge Colgan found that it eear that the parties intended
employees who had seven years or more continugugesdo have one week’s holiday per
year more than those employees who had yet to\ahiet length of service. The Chief

Judge stated iNational Distribution Union Inc v Capital and CoaBistrict Health Board®

The dominant and inescapable element that detesmihe case,
however, is the clear intention of the parties tffedentiate the
annual holiday entitlements of long-serving empésye

Clause 2.6.2 of the 2006 Collective Agreement

[55] Clause 2.6.2 (a) of the 2006 Collective Agreemenvipled three weeks of annual
leave. Clause 2.6.2 (b) provided an additional kwe& annual leave for the fifth and
subsequent years of current and continuous sewitte Qualcare Eastern. In total this
entitled those employees with five or more yeaesvige to four weeks annual leave. On a
plain reading of the clause subsections (a) anthébgntitlement for the employees complied

with the statutory minima as applicable from 1 ARA07

[56] This conclusion of compliance with the statutorynimia is strengthened by Clause
2.6.2. (c) which defines annual holidays as beimgthe purpose ofrest and recreation’
which is specifically referred to in s 3(a) of tHelidays Act 2003 as the purpose of annual
holidays. InSilver Fern FarmsJudge Shaw expressly referred to ‘rest and raoréas
being indicative of whether the purpose of the @&ktave was consistent with the statutory

purpose of annual holidays.

1912010] NZCA 317
1112010] NZEmpC 2
1212010] NZEmpC 3
1312010] NZEmpC 2 at para [24]



[57] However clause 2.6.2. (b) which precedes this difin of annual holidays
expresses the additional week of annual leaveanse 2.6.2 (b) as being dependent on the
employee having completed a minimum of five yeaesvice, and is not therefore applicable

to all employees..

[58] In National Distribution Union Inc v Capital and CoadDistrict Health
Board*(“NDU”) Chief Judge Colgan said:

[25] While in one sense the purpose of the longiserleave may be

said to be the same as the “purpose” of the stajutoinimal annual

leave, there is a different rationale for it. Shile the ‘purpose’ of

both leaves is to allow the employee rest and egw®, the rationale

for the two periods of leave are distinct. The Eygr must, by

statute, provide all employees irrespective of tbraf service beyond

12 months with at least 3, and now 4, weeks of ljgaide for rest and

recreation. However the long service leave exessboth an

incentive for employees to remain in employmenh lie same

employer long term and to reward those employeeshfar loyalty

and longevity in a tangible way. So it may be oumate to

distinguish leaves by reference only to their psgo Rather, the

distinction may lie more accurately in an analyefsthe reasoning

behind their existence.
[59] In Robinson v Capital and Coast District Health (“Robon”) the applicant was
employed as a hospital orderly, an industry prédessot dissimilar to that of the employees
represented by the Unions in the present.cAsewas recognised ifRobinson,hospital
service staff would haveah even higher turnover rdte without an incentive to stay. This
situation is analogous to that in the aged caréosaghere there is also a high employee

turnover as referred to in her evidence by Ms Hamilt

[60] In Robinsonthe Chief Judge describ8dthe additional week’s leave for long-
serving employees as having a significant benefthe employer by obviating the need for
administration in new appointment, costs of reirgjn costs in productivity in addition to
other employment costs and the benefit to the eyeplef having long-term, loyal,

employees.

[61] Ms Haultain in her evidence referred to the ratierfar the additional week of
annual leave entitlement for longer serving empdsyas being to provide an incentive
leading to retention of employees. | find thistargnt to be persuasive in the context of the

aged care sector, and to be consistent with thefQhidge’s reasoning as to the beneficial

1412010] NZEmpC 2
'3 |bid at para [14]



cost-saving effect to the employer of additionatgaoservice leave in botRobinsonand
NDU.

[62] In reaching the conclusion that the rationale bethstause 2.6.2 of the 2006
Collective Agreement was to provide long servingp®yees with an incentive to remain in
the company’s employment, thereby bringing a tdegtdost benefit to the employer, | find
that the entitlement to an additional week of ahinadiday pursuant to clause 2.6.2 (b) is a

matter of contract and additional to the statutaitiement.

[63] | determine that employees who were covered by20@6 Collective Agreement
and to whom clause 2.6.2 (b) applied were entitbed total of five week’s annual leave from
1 April 2007.

Did the terms of settlement of the MEMUCA signed or81 March 2009, and the finalised
MEMUCA ratified and signed in July 2009, end the etitlement to 5 weeks’ annual leave
for employees covered by the 2006 Collective Agreemt?

[64] The parties disagree as to what was discussed @ettveem during the 2007
negotiations. In respect of pre-contractual negiotis the Employment Court has
consistently held these to be inadmissfhléowever the Terms of Settlement document
signed by the parties on 12 October 2007 cleanyrsarised the position as being that the
issue of additional annual holidays in excess efdtatutory minimum entitlement would be

discussed by the parties following the findingshaf Court of Appeal iframways.

[65] On 12 May 2008 at the commencement of the negotisitfor the MEMUCA,
Qualcare and the Unions had entered into a Memararaf Understanding which stated that
employees would continue to be covered by the teamd conditions of the relevant
collective agreements employmentntil replaced by a new Collective Agreement cangeri

those employeés

[66] | find this to be a clear and unequivocal statenoémibe intention of the parties that
the terms and conditions of the MEMUCA would repladbe terms and conditions of the

previous relevant collective agreements, and thezethat of Qualcare Eastern.

[67] The Court of Appeal judgment was issued on 11 RO@8 and the subsequent
judgment of the Employment Court in the referrabwssued on 12 December 2008. On 13

February 2009 Mr O’Neill wrote to Mr Maguire expsasy the view that in light of the

16 Cf: Hansells NZ Ltd v M§007] 637 at para [35]



Employment Court judgment, the Unions’ view wast thimployees should have five weeks’
annual leave after five years’ service. The respdrom Qualcare on 17 February 2009 had

been to disagree with the Unions’ view.

[68] By the time theSilver Fern Farmsdecisionwas issued on 20 April 2009, the
negotiations for the MEMUCA had commenced. On @y Mr Oldfield wrote to Oceania
via Ms Kroon, restating the Unions’ view regardihg additional week of annual leave. The
response from Oceania sent on 4 August 2009 rejebe Unions’ view of the additional
week of annual leave, noted that the MEMUCA hadnbsigned on 14 July 2009 and

expressed the view that:

This document now governs the annual holidays lemtént for all

Oceania employees who are SFWU members and whode isvo

covered by the coverage clause within that Agreémen
[69] | consider that this observation by Mr Maguirerisaccordance with the intention
of the parties as expressed the Memorandum of Wtadeting dated 12 May 2008, and | find
that the entitlement to an additional service ezlatveek of entitlement of annual leave for
Qualcare Eastern employees had been supersedkd bgreement of the parties to the terms
and conditions of the MEMUCA.

[70] However | shall proceed to consider the interastibetween the parties during the
course of the MEMUCA negotiations and that aftehmas being relevant to the issue of
whether the ‘Savings’ clause in the MEMUCA had thifect of ‘grandparenting’ the
provisions of clause 2.6.2 of the 2006 Collectivggement.

[71] The negotiations for the MEMUCA were protracted. r Miaguire stated in

evidence that at no stage in the bargaining didJthiens table a claim for five weeks’ annual
leave. At the joint Unions/Oceania presentationl@r-ebruary 2009 it was clear that there
would be a service related bonus or leave entithitraed that any existing other provision

would expire €xcept on a one off basis where an employee igwidthears of entitlement”.

[72] Ratification took place on 31 March 2009. Clau8elbof the MEMUCA referred

to employees being entitled to four weeks’ annealvé, and clause 18.3 referred to a long
service leave provision after five years’ continsloemployment with Oceania and its
predecessors. There is no proviso in these claosigglicate that there is a dispute which
may impinge on these provisions, in contrast toréhevant clauses in tigilver Fern Farms
collective agreement which were accompanied bystageement]” Subject to Court Final

Decision].



[73] Clause 37 of the MEMUCA entitled ‘Savings’ had beecluded following a three
to four week consultation by the Unions with th@embers with the intention of identifying
and grandparenting various entitlements which hadipusly been included in the various

collective agreements covering members prior tarieeger to form Oceania.

[74] The Savings clause had been supplemented by thieed8ke of additional
Grandparented Conditions’ dated 31 March 2009. Stteedule itemises the grandparented
conditions by facility. Under the Qualcare Eastiaility an “Additional week’s leave for
night shift employeéss included, but there is no reference to an ol weeks’ annual
leave for other Qualcare Eastern employees incluaied no reference to an existing dispute

in relation to such an entitlement.

[75] Following the raising by the Unions of an issuearegng the interpretation of

clause 37, mediation had taken place between thiepa October 2009, some months after
the correspondence between Mr Oldfield and Oceatiaut the disputed entitlement.
However, despite letters being sent to all emplsyasking them to identify any missing
conditions, allowances, or pay, the Qualcare Bastesmbers had not identified an additional
week of annual leave entitlement for employees \iith years’ or more service as having

been lost as a consequence of the MEMUCA.

[76] Ms Haultain explained this omission as being drgl by the fact that the
members knew there was a dispute between the parkarther that any dispute regarding
entitlements under clause 2.6.2 in the 2006 Colleddgreement continued notwithstanding

the MEMUCA because there had been a process algetweden the parties.

[77] | find that any process agreed between the paliess stated in the Terms of
Settlement signed on 12 October 2007 which notastiie issue of additional annual holidays
“will be discussed between the partidsllowing the Court of Appeal decision. Such
discussion as there was resulted in Oceania stelrzgly that it disagreed with the Unions’
view, the letter to Mr O’Neill dated 17 February 020 preceding the settlement and
ratification of the MEMUCA on 31 March 2009.

[78] Oceania further refuted the Unions’ view in Aug2€i09 and despite this, the
process following mediation did not result in thepaited entitlement being identified in the
list drawn up of the omitted conditions, nor wasdigntified on the Schedule of additional

Grandparented Conditions.



[79] Moreover, | consider it more credible an explamafior the ‘lost’ additional week
of entittement not having been raised by the QualcBastern employees, that these
employees accepted that the MEMUCA outlined theims and conditions of employment

and superseded any contained in a previous caeatireement.

[80] In conclusion, | do not find that the annual leawitlements under clause 2.6.2 of
the 2006 Collective Agreement were saved and gemedped under clause 37 of the
MEMUCA. There had been ample opportunity for tlisue to have been identified and
flagged in the MEMUCA, the fact that it was notihd attributable to the parties having
agreed at the outset of negotiations that the MEMU@uld supersede any previously

existing terms and conditions of employment.

[81] | determine that ratification and settlement of MEMUCA on 1 April 2009, as
supplemented by the further steps taken in relaograndparented terms and conditions,
operated to end the entitlement to 5 weeks’ anlaaale for employees covered by the 2006

Collective Agreement

Costs

[81] Costs are reserved. Given the extent to which patties have been successful | am
of a mind that costs should be moderate, howewethe event that costs are sought, the
parties are encouraged to resolve that questioneleet them. If the parties fail to reach
agreement on the matter of costs, they may loddesarve a memorandum as to costs within
28 days of the date of this determination with amgly submissions to be lodged with 14

days of receipt. | will not consider any applicatioutside that timeframe.

Eleanor Robinson
Member of the Employment Relations Authority



