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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicants, Ms Helen Manoharan and Ms Ann Reainworked as senior
managers at the Waiariki Institute of Technologytilutheir employment was
terminated on 15 June 2011. Ms Manoharan was suigrdesmissed. Ms Robinson
gave a resignation with immediate effect and wad pao months’ salary in lieu of

notice, but claims that in the circumstances sbeantas dismissed, constructively.

[2] Ms Manoharan had been a second tier manager atriWaemployed in the
position of Director of the Institute’s School ofuiéing and Health Studies. Ms
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Robinson had been the Operations Manager of thedica third tier management

position.

[3] They raised grievance claims of unjustifiable dissal with their employer the
respondent Chief Executive of the Institute, Dr PBuarren. As the grievances
remained unresolved the Authority, on the applwatiof Ms Manoharan and
Ms Robinson, investigated the claims after medmti@d been undertaken. Also
investigated was a compelling claim that certaistrirctions given by Dr Borren
while an application was before the Authority, wamecontempt and breached the
dispute resolution provisions of the employmenteagrent under which personal

grievance claims were intended to be resolved.

[4] To remedy their grievances, after unsuccessfullplyapg for interim
reinstatement Ms Manoharan and Ms Robinson hawnglir and urgently sought
permanent reinstatement to their former positionsThey have also sought
reimbursement of wages lost as a result of thevgniees, and compensation for hurt
feelings, humiliation and distress caused by themtended unjustifiable dismissals.
In relation to the contempt and breach claim, #raedies sought are compensation or
damages, a penalty for breach of an employmentagst and a penalty for delaying

or obstructing an Authority investigation.
Groundsfor disciplinary action

[5] The applicants’ employment was terminated by Drr8obecause he reached
the conclusion that they had engaged in seriousandict. He alleged of both
Ms Manoharan and Ms Robinson that they had faitedotlow proper procedure
when claiming expenses and that they had also bedronest when giving him
explanations about the expense claims. Ms Manaharaed Ms Robinson were
alleged to have falsified expense claims and teHasen dishonest when inquiries
were made of them about the claims and the ciramss in which claim forms had

been produced by them.

[6] Depending on the circumstances, dishonesty in aplogment relationship

may constitute serious or less serious miscondiitie Code of Conduct governing
the employment relationships of both Ms Manohanath s Robinson gave as one
example of serious misconduct, “wilfully submittiagfalse claim for expenses.” In

the Code less serious misconduct expressly incltidddre to comply with Waiariki
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policies and procedures.” Serious misconduct, sifaldished, was expressed to
usually lead to summary dismissal, whereas lessusemisconduct usually would

lead to dismissal following “repeated infringemehts

[7] After a first enquiry held in relation to Ms Manaha only had been

completed into three particular expense claims, emexpense claims that also
appeared to have been falsely completed were disedv This lead immediately to
a second round of inquiries and to Dr Borren caodiclg quickly that he had not been
told the truth when Ms Manoharan and Ms Robinsah $&d that the first claims he

had questioned were a once only mistake which badeen made by them before.
15 June 2011

[8] The second enquiry was conducted by Mr Richard ,Bdector Human
Resources at Waiariki, and Dr Borren. They hestidlinary meetings separately
with Ms Manoharan and Ms Robinson on 15 June 2(dasonably detailed notes of
the separate meetings were made by Mr Bird whilthpagh they do not purport to
be a word-for-word record, | consider from the istvgation are accurate as to the

effect of what was said.

[9] On 15 June 2011 at about 3.30pm at the end of leeting Ms Manoharan
was advised by Dr Borren that he had considereckgianation and had decided to
terminate her employment with effect from 5pm thay. He advised he had not
found her explanation believable and consideredhstielied to him, causing him to
lose all trust and confidence in her as a senionager. He emphasised to
Ms Manoharan that at Waiariki honesty had the hsgkalue and greatest importance
placed on it. Dr Borren gave her a letter confirgnithe termination of her
employment and his loss of trust and confidendeeinability to perform her position

of employment.

[10] At the end of the meeting Dr Borren had with Ms Rebn on 15 June she

was advised that he had not been able to believexpanation for the misconduct

alleged and that, as she had deceived him, heosadll trust and confidence in her as
a third tier manager. Dr Borren emphasised to Miifson that trust and confidence
was critical in an employment relationship, espéciane at the level of her position

and one he was a party to.
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[11] Dr Borren advised Ms Robinson that he had preparkdter terminating her
employment and intended signing it and giving ither but that because of her
personal situation he would offer her an opportunit resign and to receive two

months salary in lieu of notice.

[12] Ms Robinson requested time to discuss her situatiith others before she

made a decision whether to resign, but this wadndecby Dr Borren. She gave her
resignation and signed a letter written by herthat purpose. It confirmed that she
was to be paid two months’ notice as well as heuahleave entittements. She was

requested to leave the Institute by 5pm the same da

[13] The opportunity to resign was presented to Ms Rsunin | accept, for any
value that form of termination offered her in segknew employment. | accept that
Dr Borren had not intended to coerce Ms Robinsda mesignation but wanted to
leave her with some choice in the manner of tertiunaif she considered that to be
of benefit to her. In the circumstances Dr Bordaes not challenge the claim that
Ms Robinson was dismissed but he has sought tiyjuilsait action. The resignation

will be regarded by the Authority as a dismissal.
The May expense claims

[14] Dr Borren’s inquiries that led to the dismissalgd® when he wrote to Ms
Manoharan on 19 May 2011 advising that he had ecasaout three expense claims
“made by Ann Robinson dated 11/5/2011 and appriwyegbu”. He said in his letter
that he understood the claims were for expenditseMlanoharan had made, and he
advised “if this is the case then this potentiaflpresents serious misconduct in the
form of deception.”

[15] A disciplinary meeting with Ms Manoharan took plame 9 June, after which
Dr Borren and Mr Bird met Ms Robinson to seek fartinformation. Notes of both

meetings were made by Mr Bird and produced to thehérity.

[16] Dr Borren concluded the inquiry on 9 June by adgsMs Manoharan in
writing that he had accepted her conduct was “aligenmistake ... not a deliberate

act of dishonesty”. He noted in his letter, “trissbf paramount importance to me”.
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[17] Ms Robinson was not the subject of the first diegry inquiry and was a
witness only. No conclusion or advice was theefequired to be given to her about
her conduct following the 9 June meetings.

[18] The next day, 10 June, Dr Borren wrote to both Msbharan and

Ms Robinson advising each that since the meetinghefday before a number of
expense claims had come to light from which it @ped that expenditure by
Ms Manoharan had been claimed by Ms Robinson imhere on a claim form that
had been signed off by Ms Manoharan. Dr Borrensadivboth employees that this
raised two serious concerns for him: first that Msnoharan and Ms Robinson had

not followed Waiariki’s proper procedure for clamgiexpenses, and second:

A concern about your honesty in that yesterday aggured me that
the expense claim of 11 May was one off and a geristake, and
that you had not done this previously. This claimggests that is not
the case, that you had done this on a number daisions, and that
you deceived me on this point when we met yesterday

[19] Ms Manoharan and Ms Robinson were advised that dtecerns could
potentially amount to serious misconduct resuliimglisciplinary action, including
termination of their employment. They were reqdiréo attend the formal
disciplinary meeting held on 15 June, at the engloth they were dismissed.

[20] In response to the grievances raised, Dr BorrenChigef Executive of
Waiariki, has accepted his obligation as their exygt to justify the dismissal of
Ms Manoharan and Ms Robinson.

Justification test

[21] The test at s 103A of the Employment Relations 2600 was amended with
effect from 1 April 2011. Justification in respeat the 15 June dismissals falls
therefore to be determined under the amended Testlate there have been few cases
in which the Authority has had to consider and wpiplat test in respect of a
substantive matter. One such case has lze8igglekow v. Waikato District Health
Board [2011] NZERA Auckland 384, issued on 7 Septemberl120 The
determination (of Member Ms Rachel Larmer) contartetailed analysis and review
of the previous test and the way it was appliedhgyEmployment Court, in particular

when the Court was considering circumstances atdriarelevant to justification.
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[22] | do not set out the statutory test of justificatis it has been reproduced and
carefully discussed in detail in thieigglekowcase at paras.[105] to [121]. That
determination has considerably assisted me.

[23] Applying s 103A, the Authority finds that Dr Borren carrying out the

disciplinary inquiry, in the case of both Ms Manadrmaand Ms Robinson, did not act
fairly or reasonably in a significant respect. Thas his failure to put to both
Ms Manoharan and Ms Robinson a view he reachedthieat had collaborated in

presenting to him explanations he disbelieved.

[24] Without giving them an opportunity to address hiswthat there had been
collusion, Dr Borren did not | find reach a poinheve he was reasonably able to
reject as being untrue the explanations for themdcict given by Ms Manoharan and

Ms Robinson. One or both of them may have bedindehe truth.

[25] The notes of the meeting held with Ms Helen Manahawn 15 June record
that, after hearing her explanations, Dr Borren BhdBird retired to consider what
she had said to them. The notes record that waferidiscussion the following
exchange, or something to very similar effect, ol between Dr Borren and Mr
Bird:

After the first disciplinary meeting with Heldion 9 June 2011Ann

had told the same story — almost exactly. Atithe this was a relief

and taken as confirmation of Helen’s honesty. dduén these other

instances, it is hard to see this as anything ottiam them both
collaborating to tell the same story.

[26] | find that in addition to allegations made sepasatagainst both

Ms Manoharan and Ms Ann Robinson of dishonesty, streng suggestion of
collusion or collaboration was in itself a furthelegation of distinct and significant
dishonest conduct. It was unfair not to have pat Hilegation to them both for an
explanation or response, if they had any.

[27] A danger in not putting those conclusions to thglegees for comment was
that, where the case against one employee mighd haen assessed on its own as
stronger than that against the other, a conclusfarollaboration could tend to take
them to the same level. The risk was that a fipdiampable of being made against one
employee that she had made a genuine or honeshkeistould not be properly

considered once there was a finding that the ereplaplluded with the other.
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[28] A feature of the disciplinary investigation processried out on 15 June was
that once Dr Borren and Mr Bird had conferred amel former had concluded that
both employees were guilty of serious misconduwtrd was no further opportunity
given to them to consider that finding before itswetermined that both employees
should be dismissed. That two step process isateti by the requirements of good
faith under s 4(1A) of the Act.

[29] In this case, not only was there no opportunityifut from Ms Manoharan
or Ms Robinson about the employer’s conclusionsieethe punishment was decided
upon, there was no opportunity for input into thgngicant conclusion as to the

distinct element found of their conduct that they ltolluded or collaborated.

[30] Under s 103A the Authority, in applying that testust consider, amongst
other things, any factors it considers appropriateluding those expressly listed in
s 103A. Those factors have been held to includethér significant conclusions,
including tentative ones, were articulated to thlyeesX v. ADHB[2007] ERNZ

66, at para.[153]. Collaboration was such a amich | find that should have been

articulated to the employees in this case.

[31] | do not consider that under s 103A(5) the defdotsnd in the way the
investigation meeting was concluded were minor omly did not result in any

unfairness to either Ms Manoharan or Ms Robinson.

[32] Ms Robinson, when advised that the employer hadldddo dismiss her, had
asked for an opportunity to get representationtbist was declined. Had she been
told that Dr Borren had concluded that she and Nsdharan had collaborated in
their stories, she is likely to have had even mmeed for representation, so that her
explanation could be fully and clearly put beforeBarren if it had not already been.
Part of her explanation may have involved inputrfrber husband who had featured

in her explanation of her conduct. Mr Robinson washeard from by Dr Borren.

[33] The Authority therefore determines that Ms Manohamaas dismissed
unjustifiably.  The Authority confirms that Ms Raeision had her employment
terminated by dismissal rather than freely givesigmation, and it determines that her

dismissal too was unjustifiable.



Contempt

[34] Independently of Ms Manoharan’s personal grievariaam and its outcome,
remedies are sought by her against Dr Borren a€thef Executive of Waiariki for

his actions during the course of the Authority'gastigation.

[35] The investigation commenced on 11 July 2011, whes Mdnoharan’s
statement of problem was lodged in the Authorifijhat statement was dated and
signed on 8 July, the day it was served accordirigs Stewart’s letter accompanying

the lodgement.

[36] On 11 July at 5.36pm with knowledge that he wasdpésued,” as Dr Borren
regarded the claims made to the Authority, he senémail to Nursing and Health
Studies staff. In it he referred to Ms Manohargessonal grievance against him and
to the fact that her lawyer, Ms Stewart, had beetouch with some of the staff with

regard to character references. Dr Borren toldstag:

It should go without saying that you are not to\pde any support at
all to Helen (or anyone working on her behalf) dnam instructing
you on this as your employer.

| do not take kindly to be sued by anyone let almmex-staff member
who has seriously let Waiariki down.

[37] | accept evidence that while the grievance resmutirocess remained in
operation Dr Borren addressed meetings of Waiatikif at which he referred to his
termination of the employment of Ms Manoharan arslRbbinson and advised that
they had been dismissed for dishonesty to do withey. He told staff that they had
acted together.

[38] When Ms Stewart applied to the Authority for actiom be taken against
Dr Borren for contempt of the Authority and its @stigation process, Dr Borren was
given an ultimatum by the Authority to retract imaliegely his instruction given on
11 July to the Nursing and Health Studies sta#lee he would be ordered to issue a

retraction.

[39] Dr Borren responded by emailing the staff, on 2y,Jo advise that he was
withdrawing his instruction not to support Ms Maaadén. Of his email of 11 July he
said he regretted sending it “as in this email é¢herere comments which the
Employment Relations Authority deem inappropriate.”
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[40] The remedies sought to meet Dr Borren’s conduthisiregard are penalties
under s 134A for delaying or obstructing an Authonnvestigation, and damages or
compensation for breach of a term of Ms Manoharamployment agreement that
continued in force after the termination of the d&gment relationship with

Dr Borren.

[41] In final submissions Mr Harrison was unable to pr#sany significant
opposition to the claims of contempt and breache pdinted to the retraction by
Dr Borren of his 11 July email and submitted th&es no evidence from witnesses to
suggest that any individual staff member had bessudded from giving evidence or
assisting Ms Manoharan to resolve her grievanceaasesult of Dr Borren’s
communication to them of 11 July. Following the ffayment Court decision iklo

v. The Chief of Defence For¢2005] ERNZ 93, | consider the point is not whethe
staff were dissuaded but that the potential waretfa that to happen. The interests

of justice require that there is a complete abseheay such pressure.

[42] It is a fact that Dr Borren did not withdraw orreett his 11 July email until
27 July, over two weeks later. The breach of thgpleyment agreement was
therefore sustained. It was a most serious fadune a deliberate one, in the sense
that Dr Borren intended his instruction and intehdieto be acted upon with the
consequence that assistance would not be giverstadhoharan.

[43] Had his conduct occurred while the employment i@hship still existed
Dr Borren would have been liable to a penalty unde4A of the Employment
Relations Act for breach of the duty of good faitinder that provision a party to an
employment relationship who fails to comply witldaty of good faith is liable to a
penalty if the failure was deliberate, serious andtained, or if it was intended to
undermine an employment relationship. The maxinmemalty (since 1 April 2011)

in the case of an individual such as Dr Borrei$1i8,000 in respect of this breach.

[44] | accept, however, that at the time of giving histiuction by email of 11 July,
the employment relationship between Dr Borren arslM&noharan had been ended

by the dismissal of the latter on 15 June.

[45] Even after the ending of an employment relationsthipre are clearly ongoing
obligations of good faith owed by parties, partely during an Authority

investigation. That is clear from s 181 of the Aoder which the Authority must, if
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requested by the Court, submit a report givingagsessment of the extent to which
the parties involved in an investigation have “date good faith towards each other
during the investigation.”

[46] The sanction for breach of that provision is onetf@ Court to determine in
the way it permits a party in breach to reply @p@nd to a challenge to an Authority
determination. That situation has not been reaahéuis stage.

[47] | am satisfied that the Authority was delayed ostalcted in its investigation.

Although the Authority had yet to give directionts investigation had commenced by
the time the email was sent. Dr Borren’s instiuttivas intended to be maintained at
least over the time he continued to be “sued.h the course of an investigation the
Authority is always greatly assisted by the partesng able to have access to
potential witnesses and being able to arrangehiuse witnesses, usually voluntarily,

to provide material evidence.

[48] Witnesses fearful of repercussions in their empleymf they give evidence
impede an investigation and limit the ability oétAuthority to determine the truth of
what happened. The actual or potential intimidatid withesses who could provide
material evidence for either of the parties to itheestigation and thereby assist the
Authority to reach a determination according to shbstantial merits of the case was
an obstruction at that time. As usual, in an Autlioinvestigation, the parties
themselves were required or had been given the rappty to present material

evidence collected to assist the Authority process.

[49] DrBorren’s 11 July instruction | find subverted pre-empted the dispute
resolution process from being applied effectivedyimended under the Act and the
employment agreement. Dr Borren’s blatant atteimplisable any opposition to him
in response or reply to the personal grievancensasn action in good faith towards
Ms Manoharan. | consider, from the evidence, thatretraction, some two weeks
later, did little to reassure those who felt intlatied by his action that they could, if
they wished, assist Ms Manoharan without suffer@glyerse consequences to their

employment.

[50] The Authority has been guided by tHe decision (above). In particular, the
Court noted that, whether or not a party’s case agmsaged by the conduct, was not

the point: “It is sufficient to show that the potal was there.” The Court in that
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case awarded $20,000 contractual damages for cphtehe Court also referred the

matter to the Solicitor-General to determine whethere had been contempt.

[51] The Court noted that conduct similar to Dr Borreim’shis case amounted to a
serious breach of an employment agreement andhisaivas particularly so because
the Employment Relations Act recognises that emgd@eymay not be made the
subject of retaliatory action by their employetthey bring a personal grievance or
support another employee who has done so.

[52] The Court found that compensation or damages waeeta be awarded, for

breach of contract or as a remedy for an estaldighersonal grievance. The
compensation could include pecuniary loss and eds@r vexation, disappointment,
distress, humiliation and injury to feelings as vad loss of reputation in a personal

grievance.

[53] | am satisfied that for some 16 days Ms Manohaeahtb endure the prospect
that former colleagues would be dissuaded fromstisgi her in seeking, as she has
done very strongly, reinstatement to her employmasita result of Dr Borren’s
instruction of 11 July. | am satisfied that evdterahe withdrew that instruction,
Ms Manoharan had no confidence she would freelgivecthe assistance she was

entitled to seek.

[54] Ms Manoharan should be compensated with damagésdach of the dispute
resolution provisions of her employment agreemehhey continued to apply after
her dismissal and until her grievance was resolvéthe instruction tended to infect
Ms Robinson’s case as well, as many of the potewiiaesses were in common to
both cases and were all employed by Dr Borren. R&inson should be

compensated with damages for the same breach.

[55] Dr Borren’s conduct should also be met with a pgnalarticularly to send a
message that attempts made to subvert statutorycamgactual dispute resolution
processes must not go unchecked by the Authorgy,parties to employment
relationships must have confidence that the Autiowithout delay or obstruction,
will be able to carry out a full and fair investigan into any employment relationship
problem whenever required. A penalty payable &oGhown for breach of s 134A of
the Act is appropriate.

[56] Dr Borrens’ conduct may also sound in costs.
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Remediesfor personal grievances

[57] At this point the Authority would usually proceed tletermine remedies
appropriate under s 123 of the Act to resolve agl grievance. In doing so it must
consider the extent, if any, to which an employetons contributed towards the
situation that gave rise to the grievance. ThehArty must consider the extent to

which remedies should be reduced to take accousrtytontributory fault found.

[58] This is not a usual case. The Authority has foanderious defect in the
employer’s disciplinary process sufficient to make dismissals unjustifiable. The
employer has tried to seriously impede the griegamesolution procedure by
instructing staff not to assist the employees wh#ir claims, although that instruction
was later retracted.

[59] Also unusual is that after extensive final subnoissi had been received
further information provided by both parties haised questions about the wilfulness
of the employee’s actions and their knowledge ofiala policies and procedures.
Ms Stewart on 30 September with reference to thidaait evidence of Mr Dawson
and Mr Bird received the day before raised an digecto new material being
considered by the Authority in the particular cmstances. | consider that this
information may need to be investigated furtheheathan being left as unexamined
affidavit evidence.

[60] On the basis of the finding that the dismissalsMsf Manoharan and Ms
Robinson are not justifiable, without determinirgmedies at this stage | direct that
the parties are to undertake further mediation nnattempt to fully resolve the
grievance claims and also the contempt and brdachs

Contribution

[61] | do consider that there was some contribution by Manoharan and Ms
Robinson to the situation that gave rise to theievgnces, but | do not determine
precisely that contribution or whether and how dtto be taken account of in

determining remedies.

[62] The presence of contribution is clear to the Autlgoirom the following
circumstances. There is no dispute that Ms Maravhput her signature or initials on
Six separate expense claim forms used by Waialfike forms had been filled in with
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the details of items purchased and the amount sg@ntvhich reimbursement was
being sought. The forms were signed by Ms Marathan January (2), March (1)
and May (3). With her signature on the forms a&s“#enior manager” approving the
claim in each case, the forms purported to be ddignMs Robinson for expenses she

had incurred and which Ms Manoharan had approved.

[63] For her part Ms Robinson on six occasions claimgukeses which were not
hers. She signed the claims and they were theredigff by Ms Manoharan as the
senior manager, despite the fact that they werealigt Ms Manoharan’s own

expenses and had not been incurred by Ms Robinson.

[64] The forms have been accurately described as falflee sense that on the face
of them they purported to be something they were niche expenses were in fact
Ms Manoharan’s and they had been incurred by hergua personal credit card.

Consequently she had failed to follow Waiariki’'srmal procedure requiring claims

for expenses to be approved by someone other flgadldimant and by someone in a
more senior position. In Ms Manoharan’s case,di@ms had been required to be
approved by Dr Borren.

[65] The issue for Dr Borren when investigating the eégeeclaims was whether
Ms Manoharan and Ms Robinson had falsified the foueliberately, so that their
actions were dishonest, or whether they had magenaine and honest mistake. Dr
Borren’s first investigation was into the three M2911 expense claims only. It was
a disciplinary investigation in respect of Ms Manaodn only. A second
investigation commenced a day after the first haeinbconcluded was into the three
January and March 2011 claims. It was a dis@pjirone for both Ms Manoharan

and Ms Robinson.

[66] Counsel Mr Harrison for Dr Borren, in correspondeidter a grievance had
been raised, explained how Dr Borren had viewed N&noharan’s conduct in
claiming expenses and the reason he had for dgddidismiss her, as follows:

Dr Borren was satisfied that these various incideatnounted to
dishonest and deceptive conduct. The reason leatghis practice
hides Ms Manoharan’s expenses from the employirctiuld not be
more fundamental to the issue of trust and contidemparticularly
from a senior staff member who reports directlyhim CEO. This is a
person who occupies a senior position, is respdagdy a significant
budget and a large number of staff that report eitldirectly or
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indirectly to her. Understandably, Dr Borren as GEmust have a
high degree of trust and confidence in a role i ttature.

[67] In replying to the grievance raised on behalf of Résinson it was submitted
by Mr Harrison:

Dr Borren was well satisfied on the evidence befura and from
[Ms Robinson’s]responses that Ms Robinson and Ms Manoharan
had jointly engaged in falsely completing expensgns that had
the effect of deceiving their employer; both athtlevel of expense
claims (for Ms Manoharan) and possibly the natufeegpenditure
which would avoid proper scrutiny given it was lgesigned off by
Ms Manoharan.

[68] The view that would be most favourable to both Mandgharan and
Ms Robinson, is that they both made an honest kdstand on 9 June both were
simply unable to recall the three claim forms filleut in January and March for total
amounts of $380, $636 and $112. Even on that vifatwvas taken by the Authority,
their actions contributed towards the situationt tigave rise to their personal

grievances.

[69] | do not consider that there was a lack of traironghe unavailability of usual
staff such as Pedre, Ms Manoharan’s PA, to reaspeablain their failure to process
Ms Manoharan’s expense claims in the correct wagpintly, Ms Manoharan and
Ms Robinson caused false documents to be produsegdmbe acted upon by the
finance section which paid out the sums claimetipalgh to Ms Robinson rather than

to Ms Manoharan who had incurred the expenditure.

[70] Both women were senior managers of long experiameke! find they knew
very well the importance of correctly following mess in relation to financial
transactions where employees are to receive mawey their employer separately
from their regular remuneration. They had beemigino approval or authorisation by
Dr Borren to make expense claims in the way did.

[71] The view most favourable to Ms Manoharan and Msifkan, if taken,
would lead to a finding that their actions amountedcarelessness enough to be
regarded as blameworthy. Whether their contrilbutreas equal is a matter that
would need to be looked at in the light of the Hiertinformation recently supplied.
Their actions were causally linked directly to #iiation where Dr Borren responded
by conducting an inquiry from which he concludedréhhad been serious misconduct

and, as a consequence, decided to dismiss both aMsidran and Ms Robinson.
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However they did not cause Dr Borren to act unfaird unreasonably in conducting

the disciplinary investigation, as | have founddk

[72] The causal connection was broken at the point whdweng the inquiry,
neither applicant was asked for an explanation véatfard to Dr Borren’s conclusion
that they had colluded over their answers givenindurthe inquiry. Their
contribution, therefore, could not be regardedtahetop end of the scale, were the
Authority to finally determine their grievances @me view most favourable to Ms

Manoharan and Ms Robinson.
Deter mination and Direction

[73] For the reasons given above, the dismissals of MsdWlaran and Ms
Robinson are determined by the Authority not tguséifiable.

[74] The parties are directed to undertake further ntiediaurgently to try and

resolve the grievance claims of Ms Manoharan andRilsinson.

[75] A final determination of contribution and remedi@scluding remedies of
damages and penalties for contempt or breach revitlain reserved until the parties

have had mediation. Costs are also reserved.

A Dumbleton
Member of the Employment Relations Authority



