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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, Mr Andrew van den Ende, claims thatwas unjustifiably
disadvantaged in his employment and then unjubtifidismissed. The respondent,
The Vintage Aviator, considers that as Mr van demd: had assaulted a fellow
worker and otherwise mis-conducted himself in higolyment (conclusions that a
fair and reasonable employer would have reachedjiemissal was justified, and that
he was otherwise fairly treated throughout his @yplent.

Factual discussion

[2] Ms Fiona Birkbeck is an accountant for a numbercaipanies associated

with The Vintage Aviator. She was also the firsirp of contact on human resources
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matters for The Vintage Aviator. The Vintage Awiatis, as it name implies, a

company that restores vintage aircraft.

[3] On 17 June 2010 Ms Birkbeck became aware of adentiin the welding
division when a Mr Vince Stephens appeared in Hécep his trousers torn and
bleeding from his ear. He claimed to have beem@disnto moving machinery in the
linishing room by the welding supervisor, Mr vamdeénde. Ms Birkbeck also soon
became aware that Mr Stephens had in fact throwmetal bracket at Mr van den
Ende, which hit him in the eye. As a result botbrkers had to seek medical
attention off site. Mr Stephens had a laceratedued bruising to his leg. By contrast
Mr van den Ende was far more seriously injuredhwignificant damage to his eye
where the metal bracket had hit him. Even todayehgains unable to work and is on
ACC.

[4] Ms Birkbeck, Mr Gene de Marco (The Vintage AviatorProduction

Manager) and its Human Resources Manager were rapgdoas the investigatory
panel to look into the behaviours of both Mr Steghand Mr van den Ende, which
were treated as two separate disciplinary invetstige. Mr Stephens was summarily

dismissed as a result of the investigation intacbisduct.

[5] The parties’ employment agreement deals with teation for serious
misconduct, which includes but is not limitedharassment of a work colleague or
customer; assault; deliberate destruction of angpgarty belonging to the employer;

andconduct prejudicial to good order and morale.

[6] Mr van den Ende’s job description included as ohdt® goals a safety
statement, the primary objective of which was totget customers and staff. The
Ninth Guiding Principle is recognition that worklieagues may see things differently
and that ifwe look and understand others for their individtyalve will work together

well as a team.
[7] Clause 13.3 of the agreement provides for suspenaia it states:

In the event the employer wishes to investigate afligged
misconduct, it may, after discussing the propogauspension with
the employee, and considering the employee’s vieuspend the
employee on pay whilst the investigation is caroetl
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[8] The Vintage Aviator also has a misconduct and pgmenformance policy,
which sets out how disciplinary issues will be tegith. Steps 7 — 9 deal with
disciplinary investigations. They state:

Step 7: Due consideration
The meeting will be adjourned to consider the exalmn of the
employee. Further investigations will be condudtedquired.

Step 8: Decision

... If the manager ... determines that the allegatfosubstantiated,
based on reasonable probability, the manager stattide on the
appropriate form of disciplinary action ...

Step 9: Implementation

The manager, or his/her representative, will thetl @ meeting to

convey the decision to the employee. The emplsyeetitled to be

represented or have another employee present agass. After the

meeting the decision will be confirmed in writing.
[9] The investigatory panel first undertook some pradamy investigations. Mr
de Marco took photographs and measurements ofrdeevehere the altercation had
taken place. In particular, Mr de Marco measutelinishing room in question and
noted that the height of the wheel that had fatifrwas around the level of where Mr

Stephens’ trousers had been ripped.

[10] Written statements from workers in the vicinity,cept from Mr van den

Ende, who was receiving treatment at the hospitate also taken.

[11] Ms Birkbeck wrote the same date suspending Mr van Bnde until the

completion of The Vintage Aviator’s investigation.
[12] The next day Mr van den Ende was sent a memo vetathd:

Yesterday, June 17th, there was an incident betweemnself and
Vincent Stephens which resulted in you both reagirmedical
treatment off site and damage to company properys you are
aware you are now suspended on full pay while westigate what
happened.

We now have photographs of damage to the doomihatrepeatedly
kicked, and statements from witnesses. At thgestau have chosen
not to provide us with a statement despite beingrgthe opportunity
to do so.

I have enclosed copies of the photos and statemfmt your
information. ...

| am giving you notice to attend a meeting on TagszPnd June at
11lam in the conference room at Vintage Aviator iwegyou the
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opportunity to discuss and defend the allegatioaslenagainst you.

I would like to strongly emphasise that the Compasgards
allegations of wilful destruction of company profyeraggression,
violence, intimidation and threatening behaviour asmatter of
serious misconduct and will consider this during ttearing. Violent
action towards any other member of staff (contractoemployee) is
considered serious misconduct. Incidents of seriauisconduct
could result in appropriate disciplinary action bbgi taken against
you; this could range from a warning (verbal, weitt or final)
through to dismissal.

[13] While Mr van den Ende may not have believed thatjdid was at risk at this

point, it is certainly not apparent to an indeperidebserver why, given the clear
terms of the memao.

[14] Two “independent” witness statements indicated MaiStephens had failed
to shut the door to the linishing room as requiraad that Mr van den Ende had
accordingly kicked the door shut on several oceasibut neither had observed any
assaults by one on the other.

[15] Mr van den Ende did provide his own written stateinelt statesyerbatim
amongst other things:

After what happened last Thursday morning | am wussgd and
annoyed at Vince and myself because it was avadabl

After telling Vince, for the third time that morgimo close the door to
the linishing room, he never so | slammed the ddose, it came
flying back open against the wall and window, Instaed the door
again and it came flying back open, | closed therdagain and

started to walk away, | heard it open again, sarhed around and a
metal bracket was thrown into my face on purpdskell to my knees
calling for help as | could not see. Vince justiked away and left
me there.

In Elliott's statement, if he seen what happenedloked the door
from the outside, so | didn’t enter the linishingpm, so | don’t know
how Vince has hurt himself ...

| am not a violent or aggressive person, in theysars that | have
worked for Gene | have had no confrontations wettofv staff.

You have sent me 17 pictures of the door. We kmadkere that the
doors when slammed from the suction of the extracind breeze
from the workshop fall apart. The wood flashingsl avindows pop
out, and we repair it. So to say we have damagedpany property
iS not true.

Yesterday | was in hospital all day. ...
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What Vince has done to me, by throwing a metalcoljgo my eye
on purpose when | wasn'’t looking is a gutless adife act.

I have four children and wife, they are all sickdrby this act, and
want revenge. ...

I am in pain so | am going to bed where | shoulddsting.

[16] Mr van den Ende declined to be represented atryestiigation meeting on
the 229 of June. It was re-emphasised how serious théemats being considered
by The Vintage Aviator. He then read out his wentistatement. Mr van den Ende
made it clear that he never entered the linishmgnr, so he had not pushed Mr
Stephens, and thus Mr Stephens must have injuredelfi He also updated The
Vintage Aviator on his medical situation, and thatwas considering pressing assault

charges against Mr Stephens, which has yet to occur

[17] The parties then attempted to discuss the altercatiut it soon became
apparent that Mr van den Ende was unable to dismiaters fully, because of the

extent and ongoing nature of his injuries.

[18] A further meeting then took place on 1 July. Astmeeting Mr van den Ende

once again chose not to be represented. He wasd agky the door was being kicked
shut by him and his response was that Mr Stephasskieking it open and he wanted
it closed. He was asked why he had aggravatedithation, rather than walking

away. He replied that he was frustrated becaus8t®hens wasn't listening to him.
Mr van den Ende was questioned about his statethanibe didn’t push Mr Stephens,
even although his injuries supported the fact thathad been pushed into the
machine. Mr van den Ende’s response was that bpteins was lying about that.

[19] Mrvan den Ende noted that he enjoyed his job @udahgood record, and that
he would not do anything to jeopardise his positidth the company. Mr van den
Ende then agreed to make himself available if fmrtblarification was required,
which as it turned out it was not. | accept thatdgreed to have the final decision
conveyed to him without him having to attend anotftemal meeting, as it was
highly inconvenient for him to come into work, givehis serious eye injury,
especially if the purpose of the meeting was sintplyelay The Vintage Aviator’s
decision. If, by contrast, further discussionshwiim were required, Mr van den

Ende had agreed to make himself available for them.
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[20] The next day Mr van den Ende was rung by Ms Birkb&to told him that
he was to be dismissed, that he would be paid isdirtal pay and that this would be
covered off in a letter to him.

[21] On 2 July Ms Birkbeck sent a letter to Mr van demd& outlining his proven
misconduct, which was said to be a severe exanfermus misconduct. The letter

states:

We are patrticularly concerned that as a senior memmu acted to
escalate the situation rather than take the lead defuse it. After
much consideration of all the statements and theutas of the
hearing we have come to the decision of dismissal.

Our trust and confidence in you as an employee totaly and
irrevocably broken down. We have a legal and molaigation to
provide our employees with a safe workplace and pehaviour is
in direct contravention of that. Therefore the gamy has no choice
but to terminate your employment effective frors tlaite.

[22] The Vintage Aviator Limited management made thisigsien as they rejected
Mr van den Ende’s claim that Mr Stephens had thrdwnself into the machine
rather than being pushed. | note for the recoadl ttmere was also the possibility that
Mr van den Ende kicked or pushed the door shuingiMr Stephens, who then fell
onto the machine. This would not change a commtuf serious misconduct
however, because to push or kick a door closedast &s to injure another worker
against a machine a metre or so away is recklasglamgerous behaviour of the most

serious kind.

[23] The Vintage Aviator Limited also took into accouhe fact that Mr Stephens
had not tried to minimise his own conduct, and thiegrefore had no reason to
disbelieve his view of events because he had aeddpht he had attacked Mr van
den Ende. The Vintage Aviator also took into actdhe fact that Mr van den Ende,
unlike Mr Stephens, was a senior employee and argigpr, who could have done
more to avoid this issue, such as take the issir tde Marco as the manager of the

workshop.

[24] Much was made at the investigation meeting by Mn vBen Ende that
Mr Stephens had a history of self harm in ordeavtoid responsibility for his actions.
No direct evidence was provided, however, of armgshsexamples and | accept The
Vintage Aviator's management evidence that they hader heard of such issues

before.



[25] The parties have attended mediation and attemptedsblve matters in the
course of the investigation meeting, but were umabldo so. It therefore falls to the

Authority to make a determination.
Thelaw

[26] Section 103A of the Employment Relations Act pregdor the Authority to
determine, on an objective basis, whether a dighimsother action is unjustified.
The Authority does so by considering whether theleger's actions, and how the
employer acted, were what a fair and reasonabldogepwould have done in all the
circumstances at the time the dismissal occurfesiwas made clear i v. Auckland
District Health Board[2007] ERNZ 66, two separate considerations arelired,

namely:

What the employer did (a substantive dismissaljustification and
the grounds for it); and

How the employer acted (the process leading toetlvotcomes).

[27] The two types of assessments often overlap, seexmmpleMadden v. NZ
Railways Corporatio1991] 2 ERNZ 690. Where allegations of misconduct are
particularly serious, then the evidence in supmdrisuch allegations must be as
convincing in its nature as the charge is graMenda NZ Limited v. NZ (with
exceptions) Shipwrights etc. Unigi090] 3 NZILR 23 (CA)). On the other hand an
employer is not required twonduct a formal hearing in the nature of a tr{@lirline
Stewards and Hostesses of NZ [UOW v Air NZ1990] 3 NZILR 584 (CA)).

[28] In Chief Executive of the Department of Inland RevewmwuBuchanan and

Symes (No.2ZR005] ERNZ 767, the Court of Appeal held that wivais necessary in

the test for serious misconduct was an evaluatiowhether a fair and reasonable
employer would characterise the offending condsaleeply impairing or destructive
of the basic confidence and trust essential to éhmloyment relationship thus
justifying dismissal. It is not the role of the #ority, however, to substitute its
decision for that of the employer, even if a latesre thorough investigation by it

may have led to a different conclusion to that heacby the employer at that time.



8
[29] An employer is not required to run a two step gikcary procedure — the first
being on liability and the second on penalthitec v. Hendersonnreported Colgan
CJ AC12/07 19 March 2007). Rather it is requirecaanatter of fairness to ensure
that an employee had a fair opportunity to makergssions on the outcome of its

investigations, including penalty.

[30] The Authority has no power to award exemplary dassagit is also statute
barred from awarding Mr van den Ende any remediesspect of the injuries caused
to him, including lost remuneration, even thougéytibccurred as a result of activities
that took place at work, because of the accidentpemsation system. Instead any
issues he has with The Vintage Aviator over workelaafety can only be addressed
with the Department of Labour, and those with Megbtens with the Police.

Deter mination

[31] While the grievance was raised for unjustified dssal only, the content
clearly covered the claim of disadvantage to Mr dam Ende over his suspension
without consultation. This was clearly extendedlisadvantage in the statement of
problem and was never challenged by The Vintagatviuntil final submissions. |
conclude that it has in effect thereby consentedht late raising of a separate
disadvantage grievance or that the grievance rsupant to s.122, of a type other than

alleged.

[32] I acceptthat Mr van den Ende was unjustifiabljadisantaged because he was
suspended in breach of the terms of his employragraement. The terms of the
employment agreement are abundantly clear andsameuah binding on The Vintage

Aviator as Mr van den Ende. It may not have suifeé Vintage Aviator to have a

separate meeting with Mr van den Ende to get hesvyviabout suspension before
suspending him, but that is not the point. Mr dam Ende was entitled to be treated
in accordance with the terms of his employment egent, particularly as suspension
Is such a drastic action to take against an employecame as a great shock to him

that he was being excluded from the workplace.

[33] However, Mr van den Ende was paid throughout hgpension and he was
unable to return to work in any event. He gav@reat evidence on the impact of the
suspension on him. In those circumstances | censiidht compensation of $1,000 is

appropriate. There can be no deduction for camiob for the failure by The
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Vintage Aviator to consult with him over the suspen because that his not his
decision and he was off site and unable to retarmi$ duties in any event, and
therefore posed no threat to the company or it atdhat time. There is no need for
any penalty to flow from this breach of duty, as Man den Ende has been

compensated appropriately.

[34] In considering the claim for unjustified dismissaliurn first to how the
employer acted. The Vintage Aviator was withinrigghts to allow Ms Birkbeck to
be part of the investigatory panel. She had seeStephens’ injuries first hand, but
that is not an exclusory factor when she was omg of three investigators, The
Vintage Aviator is a small company, and there wagvidence of bias by her against

Mr van den Ende.

[35] | do not accept that The Vintage Aviator was reegiito undertake any further
investigations than it did. Mr van den Ende’sata¢nt that he believed Mr Stephens
had injured himself is not backed up by any credibl/idence upon which The
Vintage Aviator could have investigated at the tinlealso accept that it asked the
other staff if they knew whether Mr Stephens coliéve injured himself but was
given no such information. An employer is not riegg to inform an employee of a
response that brings forwards no new informatioRurthermore, Mr Stephens
admitted that he had wrongly informed a co-worket tMr van den Ende had bitten

him, so no further enquiry was required in thewmnstances.

[36] In the circumstances of this case there was noiregant to advise Mr van
den Ende of a preliminary decision to terminateemployment, nor was The Vintage
Aviator required to hold a separate meeting to gate a finding of serious
misconduct. Mr van den Ende did put forward hisgldancident free service as
grounds that he should not be dismissed, and al suitigating factors were taken
into account by The Vintage Aviator managementuslhe had a fair opportunity to,
and did, make submissions on all possible issueduding penalty Klenderson

applied).

[37] While | accept that The Vintage Aviator managemamild have explained
explicitly to Mr van den Ende that the heightslué tnachine wheel and the bruise on
Mr Stephens’ leg were at the same height that watsanmatter of any great
significance upon which Mr van den Ende could hasefully commented, other than

as he did. The same goes for not giving him adl pimnotos and diagrams used,
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particularly as Mr van den Ende was very familiathwthe linishing room. Thus if

there were a procedural breach it was one of minsigaificance.

[38] | also accept that Mr van den Ende was not too Unwébe interviewed on
the two occasions he was. First, he did not soptaim at the time. Second, the first

meeting was cut short by The Vintage Aviator managa for that very reason.

[39] Finally, | accept that Mr van den Ende waived hghtr to have a separate
meeting to be informed of the decision to dismiss.h

[40] | turn now to what the employer did (i.e. the sabse of its decision). |

accept that the key consideration for The Vintaggadr was the assault allegation
and the implications thereof, not any damage topaomw property. Furthermore, the
letter of dismissal, while apparently setting owrenfindings than had originally been
alleged in the disciplinary meeting letter, in adtéact the findings all relate to the
same incident, and just set out the clear implcetiof a finding against Mr van den

Ende on the main issue of assault.

[41] Even following the full investigation meeting thaseonly speculation, rather
than evidence, that Mr Stephens harmed himselfderoto avoid responsibility for
the cowardly action of throwing the bracket at Manvden Ende, rather than his

injuries occurring as a result of Mr van den Endesons.

[42] Similarly, | accept that it was reasonable for Mietage Aviator to conclude
that Mr Stephens would not have had time to injuraself after the incident. The
only two eye witnesses to this matter were Mr van BEnde and Mr Stephens, and Mr
van den Ende was unlikely to have been in any stajedge that issue. A more
likely explanation, as accepted by The Vintage foriananagement, was that Mr van
den Ende had pushed Mr Stephens, who fell agdiashiachine.

[43] While it is probably just as likely (if not morehdt Mr Stephens was injured
as a result of Mr van den Ende slamming or kickimng door shut, which had the
effect of pushing Mr Stephens into the machindyeiathan Mr van den Ende doing
so by directly pushing him, either is equally sesca breach of his employment
agreement. He was not employed to slam or kickrsdahut in a confined

environment, sending a worker into a dangerous ngpmachine. Under this scenario
the injuries to Mr Stephens would still have resdlifrom Mr van den Ende’s actions,

and such actions were in clear breach of his empéoy agreement, particularly as he
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was a senior member of staff as welding supervigdo. doubt he wanted the door
closed for health and safety reasons, but slamniingr kicking it shut in
circumstances where another worker became injwedfar more serious breach of

health and safety than the one he was trying fo. sto

[44] | therefore conclude that The Vintage Aviator’'s idem that Mr Stephens did
not injure himself was what a fair and reasonabi@leyer would have concluded in
all the circumstances. The former is an inherenithjikely explanation without

proper evidential foundation to support it, suchrfdation neither being provided by

Mr van den Ende at the time, nor at the investigatheeting.

[45] Once Mr van den Ende’s explanation was reasonajécted, a finding of
serious misconduct followed as night follows dagd an such circumstances a fair

and reasonable employer would have dismissed MdearEnde.

[46] | therefore conclude that what The Vintage Avidttd did by dismissing Mr
van den Ende and how it acted, i.e. the procekdlawed, were what a reasonable
employer would have done in all the circumstan¢dkeatime.

[47] |therefore dismiss Mr van den Ende’s claim forustified dismissal.
Conclusion

[48] Mr van den Ende’s claim for unjustified action farlure to consult him over
his suspension is upheld. | therefore order tlspoedent, The Vintage Aviator
Limited, to pay the applicant, Mr Andrew van dendeEnthe sum of $1,000
compensation under s.123(1)(c)(i). Mr van den Endim for unjustified dismissal

is dismissed.
Costs

[49] Costs are reserved.

G J Wood
Member of the Employment Relations Authority



