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DETERMINATION OF THE AUTHORITY
A. The dismissal of Marianne Snell was unjustifiecas New Zealand

Institute of Science and Technology Limited (the Istitute) failed
to consult her about the prospect of, and alternaties to,
redundancy and it did not properly consider redeplying her to

an available alternative position.

B. In settlement of her personal grievance the Ingtute must pay Ms
Snell the following amounts within 28 days of the ate of this
determination:

() $2400 in lost wages; and

(i) $3000 as compensation for humiliation, loss of digpy
and injury to feelings; and

(i)  $71.56 in reimbursement of the fee she paid to lodg
her application in the Authority.
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C. In settlement of wage arrears owed to Ms Snelhe Institute must
also pay her the following amounts within 28 daysfdhe date of
this determination:
() $956 in wages; and
(i) $360 for three days holiday pay.

D. As a result of the orders made, the Institute mst also pay to IRD
further amounts as employer contributions for the kenefit of Ms
Snell’'s Kiwisaver account being:

(i) $48 (based on the amount awarded in lost wagesnd
(i) $19.12 (based on the amount awarded in wageraars).

Employment relationship problem

[1] Marianne Snell worked as a teacher of English fewNZealand Institute of

Science and Technology Limited (the Institute) frivhSeptember 2009 to 13 August
2010. In late July 2010 she was given two weekic@o When she asked why,
Institute centre manager Julia Chung told her i$ &asenior management decision.
After the end of the notice period Ms Snell askadtiie reason for her dismissal to be

put in writing to her. Institute administration nager Steven Jiang replied by email:

Previoudy we have 4 Intermediate classes and the reason why we
have to stop your class is mainly due to the decrease (sic) humber of
intermediate students. It was indeed a management decision because
it is not financially feasible to have ancther intermediate class.

[2] In her eleven months of service with the Institite Snell had taught classes
at other levels and believed there were classesa@lld have taught rather than being
laid off. Consequently she raised a personal grieg about her dismissal. She
sought remedies of lost wages (including the Kiwesacontribution) and distress
compensation. She said there was no consultatibnher about the end of her job or
consideration of alternatives to her dismissal.e 8lso0 sought wage arrears because
she found out after her dismissal that she was $2&an hour, rather than the $30
she thought was agreed. She had not received teenwemployment agreement

although she said she had asked for one.

[3] The matter was not resolved in mediation and Mdl$rsiged an application
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in the Authority. In its statement of reply thestitute said Ms Snell was told from the
outset she was a relief teacher and was told y sh# would get two weeks notice
when her services were no longer needed. It saidibmissal was due to low student
numbers, not any inability to carry out her dutieBhe Institute said there was no
employment agreement because Ms Snell's positiyvad permanent. It denied a

$30 hourly rate was agreed.

The investigation

[4] For the purposes of the Authority investigation tten witness statements
were lodged by Ms Snell, Ms Chung and Mr Jiang.th&tinvestigation meeting each
witness, under oath or affirmation, confirmed tretatement and answered questions
from the Authority. Each party had an opporturidyask additional questions and

provide an oral closing submission.

[5] As permitted under s174 of the Employment Relatibos2000 (the Act) this
determination does not record all the evidencesarhissions received but states the
Authority’s findings of facts and law and expressmmclusions on the matters

requiring determination.

[6] The issues for determination were:
() the nature of Ms Snell’s position; and
(i) whether there were genuine reasons for thestiiblishment of the
teaching position she held or filled; and
(iif) whether the Institute acted fairly in tellifgs Snell of its decision
to disestablish that position and properly con&dealternatives to
dismissing her for redundancy; and
(iv) whether Ms Snell was owed any wages, holidagy mnd
Kiwisaver contributions; and
(v) if there were unjustified actions by the Inst#, what remedies

should be awarded.

Ms Snell’s position and rights

[7] Ms Snell was employed by the Institute after stepoaded to a newspaper
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advertisement seeking a relief tutor for an advdngaglish class for a six week
period. She was not initially selected for theerbut Ms Chung contacted her a few
weeks later and Ms Snell then took the class foeethweeks. During that time a
teacher of an elementary class left the Instituigt lfls Snell asked to be considered
for that position. She then taught that clasgtierremainder of the year. In January
2010 Ms Chung asked Ms Snell to teach an Interneediass. She taught classes at
that level until she was dismissed.

[8] Ms Snell’s evidence was that she understood herwals permanent from the
last quarter of 2009 once she took over a class &@ermanent teacher. Ms Chung’s
evidence was that Ms Snell remained a relief teachly. However it is a distinction
which, | find, had no impact on Ms Snell’s rights @an employee or the Institute’s

obligations as her employer.

[9] A full-time teaching role at the Institute was stadcomprise 20 hours a week.
Ms Snell worked at least 20 hours every week ofdmployment, except for during
the Institute’s three week summer break, one weetdt break and one week Winter
break — and she was paid through those breakhe linstitute had intended that she
was to be a casual relief teacher for a short gesidy, her status changed by the end
of 2009. The regularity of the work and the couifiy of the employment relationship

indicated ongoing rather than casual employment.

[10] Regardless of her status Ms Snell should have pemnded with a written

employment agreement. She was not. This wasattref the requirements of s65
of the Act. Ms Snell insisted she did ask for dten agreement. Ms Chung cannot
recall that but says if she were asked, she woalc Isaid no because the Institute

only provided written agreements to permanent epgas.

[11] In the absence of a written agreement Ms Snellniesiess had certain rights
and the Institute had certain duties under statotecommon law if her position was
in jeopardy and her employment might be terminatéde Institute’s duties included
giving Ms Snell reasonable notice, information abte future of her job, and the
opportunity to comment on that information beforenade any decision likely to

adversely affect her continued employment.

! Jinkinson v Oceana Gold (NZ) Limited EC, CC9/09, 13 August 2009 at [42].



Was the redundancy genuine?

[12] The Institute is a private training establishmemgistered with the
Qualifications Authority. It is owned by Ms Chumagd Mr Jiang. It offers English
and business courses to international students fitsmpremises in downtown
Auckland. It presently has around 220 studentgjdivom around 300 at the time of

Ms Snell's dismissal last year.

[13] There is no real issue with the Institute’s decisio drop the Intermediate

English class taught by Ms Snell and continue ttheerothree classes at that level
taught by other teachers. Ms Snell accepted inekigtence that as the number of
students in her class had dropped to four, thes chas no longer financially viable.

She had inquired about whether students could iftedgfirom oversubscribed classes
at other levels or whether she could assist witis¢lclasses.

[14] The Institute had, | find, made a genuine busimkesssion about the number
of classes and the disestablishment of the positsoam teacher of Intermediate English
held by Ms Snell. However it is at the next stegt there is a flaw in the genuineness

of its decision to dismiss Ms Snell for redundancy.

[15] The Institute had a pre-Intermediate English clsswhich it needed a

teacher. Ms Snell had taught at that level prestiou While Ms Chung considered
Ms Snell was best suited to teaching at the Intdrate level, there was no concern
about the quality of Ms Snell’'s teaching generaltyher ability to teach at a lower
level if needed. Despite this Ms Snell was disedsand the Institute employed
another teacher to take the pre-Intermediate clds Snell was not asked if she was

able and willing to take that role or given an ogpoity to apply for it.

Was Ms Snell fairly treated?

[16] In late July Ms Chung told Ms Snell that her empheypnt would end on 13
August 2010. It was a little over two weeks natickls Snell was given no prior
warning of that prospect or an opportunity to comtmen it. She was not told the
reason at the time but returned to ask Ms Churay ktd was told only that it was a
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senior management decision. The cancellation ef fdurth class was not fully
explained to her until after her employment endad she asked for the reason for her

dismissal to be put in writing.

[17] The Institute’s failure to meet its statutory dutyder s4(1A) of the Act, to
provide her with information and an opportunitycmmment denied Ms Snell the real
prospect that her employment need not have ended whin the way that it did. If
the Institute had consulted her, and properly amred alternatives to her dismissal,
Ms Snell most likely would have been reassignetééeh the pre-Intermediate class.
She had moved class levels in the Institute befivoen advanced to elementary to
intermediate) and in a previous job she had taaghtl levels. Given the opportunity
there is little doubt Ms Snell would have said yesam satisfied that a fair and
reasonable employer in all the circumstances attithe would have provided Ms
Snell with information about that prospect, diseasst with her and, most likely,
have redeployed her to that role. The Institufaibire to do so meant its actions,
assessed on that objective standard required BAs@bDthe Act, were not justified.
Those actions resulted from the Institute managaistaken notions that Ms Snell
was a relief teacher who it was not obliged to attnsr consider alternatives to her

dismissal for redundancy and that her rights wienédd to notice.

Arrears due

[18] | accept Ms Snell is entitled to an order for arseat wages for the difference
of $1 an hour between what she was paid and wieasaid she understood was the

agreed hourly rate.

[19] Ms Chung denied $30 an hour was agreed while Mdl Srested it was

agreed prior to her employment. | prefer Ms See#itcount, largely because the
Institute failed to provide her with an employmegteement. Had it met its statutory
obligation, such an argument would not have araerihe hourly rate would have
been included in the agreement. In the circumstaf@ conflict of evidence, and an

absence of other compelling evidence, the benkfiteodoubt goes to the employee.

[20] | do not accept Ms Chung’'s submission that Ms Ssiatiuld have known or

realised much earlier that she was being paid $28aur and then said something
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about that if it was not right. The Institute didt provide Ms Snell with a weekly or
fortnightly payslip. She did not get a record afrengs until she asked for it around
the time of her dismissal. From this informatiors Mnell said she realised she was
paid $29 an hour, not the $30 she understood waedgrior to her employment.
Previously she had only seen the net amount foewagedited to her bank account
and assumed this was the correct amount after P&&& deducted. Ms Snell had
seen a form in January 2010 which stated her useekly hours of 20 and a gross
weekly wage of $580. From those figures she cbalte worked out the gross hourly

rate but | accept she had no suspicion about tee ttedo so at that time.

[21] The Institute’s record shows it paid Ms Snell f&6%hours during her entire

employment. On that basis she is awarded $956 gnosage arrears.

[22] In January 2010 Ms Snell had joined Kiwisaver, mgka four per cent
contribution. As a result of being underpaid bg thstitute, its compulsory two per
cent employer contribution was not paid at the proamount. To correct that
omission, the Institute must pay two per cent & #alue of the arrears, which is
$19.12, to the IRD for the benefit of Ms Snell’slsaver account.

[23] During the Authority investigation a shortfall diree days was identified in
what Ms Snell was entitled to have been paid folidag entittements. She is

awarded a further $360 gross for those three owdstg holidays.

Remedies

[24] Ms Snell is entitled to remedies for the Institatainjustified actions in
dismissing her for redundancy when a position waslable to which, most likely,

she would have been redeployed if it had actetyfaird reasonably.

[25] As another position was available but denied to3visll she is eligible for an
award of lost wages. That differs from the sitoiatof a genuine redundancy where

lost wages cannot be awarded as the wages woulntmatvise have been earned.

[26] Ms Snell's evidence was that she obtained new gmpat by 13 September
2010. The period of lost wages is therefore lichite four weeks. | am satisfied Ms
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Snell made reasonable endeavours to mitigate kerdy actively seeking a new job
in that period (and which proved successful). Adowly, under s123(1)(b) of the
Act, she is awarded lost wages for the full fouelgeriod at the rate of $600 gross
per week, that is $2400. As a result of the grneeaMs Snell also lost four weeks’ of
employer contributions to her Kiwisaver accountriih@48. The Institute must also

pay that amount to the IRD for the benefit of M&Bs Kiwisaver account.

[27] Ms Snell received an unemployment benefit for saintne period for which
she has now received an award of lost wages. i$lamatter for her to address with

the Work and Income service of the Ministry of Sd&evelopment.

[28] Ms Snell found the experience of being dismissedddundancy distressing.
Not knowing the full reason at the time and leagriinere was an alternative position
to which she was not appointed, she felt she wasgbdismissed for some fault.
Although Ms Chung subsequently made clear, on beifahe Institute, that there
were no problems with Ms Snell’'s performance asazher, Ms Snell was distressed
by the doubt caused and the unfairness of hemtegdt In those circumstances, and
considering the general range of awards in sinokses, | consider the Institute
should pay Ms Snell $3000 in compensation for thmihation and loss of dignity

caused to her by its actions.

[29] The Institute terminated Ms Snell's employment omafault redundancy
basis and | find no evidence of any contributorymdiact on her part which would

require a reduction of the remedies under s12AeRct.
Costs
[30] There is no order for legal costs. Ms Snell repnésd herself. She is entitled

to reimbursement from the Institute for the expen$ethe fee for lodging her

application in the Authority. That amount is $54.

Robin Arthur
Member of the Employment Relations Authority



