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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, Ms Mandy Jenner, claims that she wagustifiably
constructively dismissed by the respondent (theorigetWorking Men’s Club/the
Club). This was said to be as a result of the Glddlure to remedy a health and
safety issue, and subsequently, and in the alteenats failure to allow Ms Jenner to
withdrew her resignation during her notice peridsoon after the commencement of
the investigation meeting, Ms Jenner withdrew ha&intfor reinstatement.

[2] The Club claims that Ms Jenner resigned of her fram will, was not subject
to any breaches of its duties to her over healtd safety issues and that it
endeavoured to meet with her to discuss her resagmaut this was not able to take

place in time.
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[3] The issues for determination are:

Why did Ms Jenner resign?

. Was the resignation as a result of any breach tyflauthe Club?
. Is so was it reasonably foreseeable that she wesldn?

. Did the Club fail in any duties to her during hetine period?

. What remedies, if any, are available to her?

. Costs.

Factual discussion

[4] Ms Jenner worked for the Club as its night timeeptonist between
December 2006 and 11 February 2010, the last dagoémployment. She worked
five nights a week, from either 4.30 or 5pm untdse, from Wednesday to Sunday
nights, although she was entitled to a weekendonffa regular basis. There were
never any problems with Ms Jenner’s work and sheoggoarticularly well with the

Club’s many and varied members.

[5] The Club also operates a management contract fordter Hutt Valley
chartered clubs, and for that reason the Chief @xex Officer of the Club, Mr Eddie
Wairau, required that several parks close to thd @htrance be kept free at all times
for management staff. This was because the manadahe different clubs would
often visit the Petone Working Men’s Club throughthe day and night for deliveries
and meetings, and that as the Petone Club iteial have a van, its managers’ own
vehicles were used for various freight carryinggmses, such as liquor deliveries. In
addition, a number of parks close to the entramcehé Club were reserved for

committee members.

[6] In the past Ms Jenner had been in the habit ofipgik committee members’
parks with their permission, but this had long eelas Subsequently Ms Jenner,
because she was one of the last to leave at mighiid seek to park in parks near the
bar so she could be easily observed or escortdzhbgtaff. Failing that she would
park in one of the manager’s parks, if no othekpasutside the front door were
available.
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[7] Ms Jenner’s reasons for wanting to park near thie drathe front office she
worked in, were entirely understandable. She wascerned about her safety
working late at night and in an office that waseaftfull of cash. Furthermore, the
Club is situated next to a rugby club rooms andRb&one recreation ground, and in
many people’s eyes did not constitute a very sédeepin the early hours of the

morning, especially in the weekends.

[8] On the other hand the Club has a reasonable nuoflparks within its gates
which are secure and are protected by camera sgalbeit that the cameras are not

monitored constantly.

[9] Ms Jenner particularly wanted to use the park that Assistant Manager
regularly used, but because he got to work beferéh routinely used it instead. She
considered that she should have had this park,hwieecl a notice above it stating it
was forafter 3 staffeven though it had later been spray painted asnagea only car

park. However, Ms Jenner never raised this iggtleany managers at the Club.

[10] The problem for Ms Jenner was that she normallyedrat work during the
peak time for membership attendance, and thusstdiféicult for her (on Thursdays
and Fridays in particular) to get a park in the gark, although on the vast majority

of occasions she did manage it, even if only byngk manager’s park.

[11] From time to time, like with the committee’s parksgre was a crack down on
the unauthorised use of management parks. Unfaelynfor Ms Jenner, who did not
work on Mondays, she did not become aware of suataek down that was notified
to staff in late January 2011. On Friday 28 Jay2&11 Ms Jenner parked in the
General Manager’s car park, having failed to fingaak in any of her other preferred
spots. She was subsequently asked by a duty nratoesf@ft her car.

[12] Ms Jenner’s response was entirely unpredictable. side said herself, she
threw hertoys out of the cot that nightHer response was that there had better be
someone else covering her job tomorrow becausguheShe told the duty manager
that she had always said that if she was askedote rher car then she would leave.
The duty manager suggested that someone else shificher car for her and then
bring it back when the Club was not so busy. Mmée responded that she did not

want anyone else to drive her car.
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[13] When the duty manager met Ms Jenner later that sigh apologised for her
earlier reaction. His response was that Ms Jeknew that she wasn’t to park in
committee or management designated car parks anérly concerns she had should
be raised with the Assistant Manager. He alsorinéal Ms Jenner that there were
other options available, such as a security guargdmeone else) walking her to her

car at the end of her shift, or her shifting harawaring the course of her shift.

[14] Ms Jenner explained in the course of the investiganeeting that neither of
these options was practical because she did net hak designated breaks in the
course of the evening, during which she could rshited her car, and there were not

always security staff available at the end of Iingit $0 escort her to her car.

[15] Despite Ms Jenner’s concerns | do not accept fittzreoption was generally
not available to her. In particular, it was heoicke not to take breaks that would have
allowed her to shift her car before it became #de In the evening for her to feel safe
on her own, and therefore dangerous in her minckither did she ever formally
request someone to accompany her to her car.

[16] Ms Jenner had a number of other safety concermmsadeeling that she was
being frozen out by the Club’s assistant managetr,given that these matters were
not the reason for Ms Jenner’s resignation, weteaised formally with the Club and
there is a lack of evidence in support of thenp hdt need to address them any more

than to mention them here.

[17] Ms Jenner, although accepting that shetbaded her toys out of the ctiok
the rest of the evening, some several hours, tib dipaher letter of resignation, dated
that day and addressed To Whom it May Concern. riibst important parts of the

letter state:

In light of being asked to move my car out of tlené&al Managers
Park against the fence | have decided that itrisetito readdress my
role with in the Club.

| have decided that my general safety is more itambrthan a
position which requires my working until the eaitipurs of the
morning so | feel | have no choice but to give 2kgenotice. | will
also be pursuing the clause of constructive dismhigdealth and
Safety)

In the time | have worked for PWMC there have baeleast two
incidences of cars being stolen and a staff memt@réeing broken
into ... before 8.30.



| have been made aware that the committee parksoabe kept free
until 10 o’clock then we can get the doorpersonduginot allowed
to leave the door) to move our car (which we areinsured for) or
get someone to walk us to our car to get it, todfiolly find it

unvandalised. (This is my only mode of transpmertd from work)

| also find this somewhat confusing that as themtgpare reserved
for committee only then why is it acceptable foe fartners and
friends of committee to use the park?

... | feel the members would find it unacceptabléaee the staff's
safety put at risk.

At the time | was employed there were also two panks made
available to after 3pm staff which has now beemiglated to 1.

| realise that employees are expendable but woaleetfelt that in
light of the hours | work and times | have to beeh@o close, in
reception where people think | have access todfessso making me
a target) there would have been some considerafianted.

| have to admit that | am disappointed that this @ be the reason
for my resignation. ...

[18] Ms Jenner placed copies of her resignation, in lepes also addressed To
Whom It May Concern, under the doors of the offi€dMr Wairau and his assistant.
Mr Wairau saw the letter the next day. Ms Jeniaer BIr Wairau around 7pm that
night, after he had been at a work related functaord asked him if he had got her
letter. He responded that he had and that he wgetidack to her. It is common
ground that it would not have been appropriateMorWairau to have discussed the

issues with Ms Jenner at that time.

[19] On Monday 31 January 2011 Mr Wairau met with hisisiant manager to
discuss Ms Jenner’s resignation. Because of theenbof the letter they decided that
they needed to seek external advice from the Clbobi®an resources advisers, the
Employers Chamber of Commerce Central (the ECOM) Wairau also decided that
because the front office receptionist position wasmportant to the Club, he would

advertise the job forthwith, including dwade Me

[20] Ms Jenner had commenced her two week notice pdrittdyas not at work,
when she saw the advertisement on Trade Me that.ni§he was shocked that the
Club would advertise her position, believing instehat (as had happened in a

previous job) her employer would have come to ver dier resignation and tried to
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persuade her to stay. She therefore emailed Mra#ate that night stating:

Could we possibly set up a meeting to discuss myefemployment
at the club. | feel | was forced to submit my gastion because of
the lack of consideration given to me in light of ooncern about
keeping myself safe. | realise over the last cowbldays you have
been busy and under pressure due to the clubst ldex&lopments.
The issue | have is not a personal one against yotlhis is possible |
will be bringing[name withheldwith me as my support person.

[21] Ms Jenner’s motivation in sending this email wadiszuss her future with the
Club, but she accepted at the investigation meethmay she would not have
withdrawn her resignation unless a solution overpaaking that was acceptable to

her was achieved.

[22] Unfortunately the email she sent was not receiasdit was sent to a non-
existent web address. It was therefore re-seatiet next night, Tuesday 1 February.
Mr Wairau did not see it until the next day, Wedles2 February. He first wanted
to get a response from the ECCC consultant thaClhle used. As a result of that and
other work pressures, Mr Wairau did not send outcuest for a meeting between

himself, the ECCC and Ms Jenner and her representattil Saturday 5 February.

[23] Also on 5 February Mr Wairau asked the duty manageask Ms Jenner to
come in and see him. His purpose was simply toasdate for the meeting, as
attempted subsequently through email. Ms Jenndimeée to meet with Mr Wairau
without representation of her own. She was nad,tpkobably because the duty
manager did not know, that the only purpose forrtesting for to set a date for the
formal meeting. Unfortunately, both parties wemesfrated with the other over the

failure of this initiative.

[24] A meeting date of 10 February was suggested onbbsukey, and this was
repeated in an email from Mr Wairau on 7 Decembds. Jenner never responded to
these emails. Instead she sought the counsel diiavd. On 9 February Mr Hard
wrote to Mr Wairau, following his meeting with Merner on 8 February. Amongst

other things the letter states:

... Mandy Jenner hereby retracts her resignatioretetivhich in any
event you have never acknowledged and have nairrded to in any
manner.

Consequently the two weeks’ notice given by Masdwided and of
no effect. Her employment for your organisationntoules.
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However, the issues which led to Mandy taking sudesperate step
are still very much alive.

... Your club ought to have sought the reasons detha forced
resignation of a competent and hardworking empl®tadh as Mandy
Jenner. The fact that you did not is nothing stodrtlisgraceful and
calls into sharp focus your commitment to healtll safety issues
impacting upon for your employees.

There have been other health and safety issueshwut Mandy in
potential danger, such as the recent fire alarmcesaion where she
found herself locked in her reception area, withkay to facilitate
her safe exit from the arena.

| trust that you will accept that Mandy’s resigratj which you never
acknowledged is withdrawn. If you do not, thenrdheill be a
constructive dismissal case commenced againstortunith. ...

[25] The fire alarm evacuation issue took place afterJénner’s resignation letter
and therefore can not have formed any part of beistn to resign. Therefore that

issue has not been pursued by me.

[26] Through its representative the Club responded éx¢ diay. The letter states,
amongst other things:
Relying on Mandy’s resignation in good faith, Thengoyer has

already made a job offer to a candidate to fill Migis role which has
been accepted.

The employer is therefore not in a position to atdbe withdrawal
of Mandy’s resignation.

[27] While that statement was correct at the time, geason’s reference checks
did not stack up and the Club relied for a longiqeeithereafter on existing staff
changing or expanding on their duties, or doingaeshifts to cover Ms Jenner’'s

position.

[28] Despite mediation and efforts by the parties tmlkes matters on their own
terms, that has not proved possible. It therefalis to the Authority to make a

determination.
Thelaw

[29] The Court of Appeal considered whether a resignatmnstituted a

constructive dismissal where there had been a brefaduty by the employer causing
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an employee to resign iMuckland Electric Power Board v Auckland Local
Authorities lUOW[1994] 1 ERNZ 169. It held at 172:

In such a case as this we consider that the fiegtvant question is
whether the resignation has been caused by a bre&cluty on the
part of the employer. To determine that questidh the
circumstances of the resignation have to be examinet merely of
course the terms of the notice or other commurooatvhereby the
employee has tendered the resignation. If thasupme of causation
is answered in the affirmative, the next questsowlether the breach
of duty by the employer was of sufficient seriossn® make it
reasonably foreseeable by the employer that thdoyeg would not
be prepared to work under the conditions prevailirig other words,
whether a substantial risk of resignation was rewduly foreseeable,
having regard to the seriousness of the breach.

[30] In New Zealand Institute of Fashion Technology v AifR@04] 2 ERNZ 340
the Employment Court held:

[66] ... Where there is a genuine dispute betweerpérdes as to
their rights, especially if it is based on reasolagrounds, neither
party can use the other party’s stance in the dis@s a ground for
either dismissal or resignation intended to be teglaas a dismissal.

The parties owe each other a duty to refer tispute to
mediation.

Deter mination

[31] Resignations should not be used as negotiating toajet one’s way at work.
The duties the parties owe each other in good fiéhsuch that problems at work
should ordinarily be discussed between them fikds. Jenner chose not to discuss the
problems with the car parking with the managemérnhe Club, but instead took the
precipitate action of resigning. Because resigisng unilateral action, she then had
no ability to withdraw it on her own initiative. irBilarly, because it was a unilateral
action there was no ability for an employer to @atept the resignation. An
employer may, if it chooses, seek to convince apleyee not to resign, and if an
employee chooses to attempt to withdraw their regign, an employer may consider
that. Under the duty of good faith | would go so &s to hold that an employer is
required to consider such a request in good faitbwever, a resignation once given
can not be withdrawn once it has come to the enaplgyattention, without the

employer’s agreement.

[32] What made matters worse for Ms Jenner was the &gggof the resignation
letter. She uses the wordgnstructive dismissallt must therefore have come as no
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surprise whatsoever that management of the Clulghgoiirst to get professional
advice over Ms Jenner’s resignation. It was cfean the face of the letter that an
employment relationship problem had been raisedtlaaida personal grievance may

follow, which is indeed what occurred.

[33] In all of these circumstances Ms Jenner simply i@adight to withdraw her
resignation as she purported to do on 9 Februaougih her lawyer. Furthermore,
having offered the job to another person by thagest | accept that the Club acted in

good faith in its response to that letter.

[34] None of the above means, however, that Ms Jenmemoa succeed in her

claims for constructive dismissal, or in the altdive a disadvantage claim due to an
alleged failure by the Club to meet with her. Asted above, the reason for Ms
Jenner’s resignation was palpably clear — it wasabge of the car parking issue. For
her to succeed in her claim for constructive disalishe request to move her car and
the insistence on maintaining certain car parkgrfanagers and committee members
must have been a breach of duty to her, plus asonle of sufficient seriousness to

make it reasonably foreseeable that she wouldnesig

[35] Ms Jenner had no right to any particular car payk. doubt it was convenient

to her to park in her preferred car parks, but emmence does not constitute an
enforceable right. While | accept that she wasugerly concerned about this as a
safety issue, the fact is that she simply did nptahd engage with the Club over it.
The one time she was asked to move her car shdysapent the rest of the evening
writing up a detailed resignation letter. In adit | accept that the Club had
provided alternatives to Ms Jenner, to help enkaresafety, which in a job like hers
nevertheless simply can not be guaranteed. Sher ndilised those options. In

particular, her reasons for failing to move her, empecially that she simply did not

take breaks in the course of her evening, werelgimpeasonable.

[36] | therefore conclude that there was no breach of that led to Ms Jenner’s
resignation. Even if | were wrong about that, theignation was not reasonably
foreseeable, given that she had never raised thee ibefore with management
formally, and that | accept that they would havscdssed these matters with her.
What seemed to be driving the particular issue that Ms Jenner felt it was unfair
that managers and committee members should haks peserved for them when

they were not often there during the time that seeded a park. It is inherently
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unlikely that such concerns could ever give rise atopersonal grievance for

constructive dismissal.

[37] Ms Jenner was entitled to believe that the Clulaikipg system was unfair,
and entitled to leave her employment if she cowtdput up with it, but what she was
not entitled to claim is that the initiative for rheeaving came from the Petone
Working Men’s Club as a result. | therefore dissnibe claim of constructive

dismissal.

[38] No doubt the Club could have dealt with Ms Jennersail received on

Tuesday 1 February more quickly. However, givea tontent and tone of her
resignation letter, it was entirely proper and oeable for the Club to want any
meeting to involve its professional employment adws. Ms Jenner was just as
responsible for any delays in organising mattesstiqularly given that she did not
respond to any of the emails asking about her aititly for a meeting. That is

particularly surprising, given that after seeing Jod advertised Ms Jenner was very
concerned about her resignation letter being aedegd the Club moving to replace
her, as opposed to her expectation, which wasitthaduld come back to her and try
and keep her in her employment. Furthermore, ¢ tlodit this could only ever have

been achieved by the Club meeting her terms ovguar&ing in any event.

[39] It therefore follows that the Club has not breacieduty to Ms Jenner by not
organising a meeting with her any more quickly. e farties both owe each other a
duty to be responsive and communicative and thebetr of neither of them has
been ideal in this regard. That does not, howesenstitute any disadvantage to
Ms Jenner in her employment, nor does it extendcaastituting grounds for

constructive dismissal.
[40] | therefore dismiss all of Ms Jenner’s claims.
Costs

[41] Both parties asked the Authority to determine costsatever the outcome, on
a tariff basis. The ordinary tariff for a caseelithis, which went for a full day, is in
the region of $3,000. Given that the matter todlkday, that Ms Jenner was
unsuccessful in all her claims and that her case mever a strong one (with Ms
Jenner having admitted to throwing heys out of the coty resigning, not

understanding that such a situation could not rsecig be retrieved) it was always a
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difficult case to pursue. In addition, Ms Jennét dot withdraw her claim for
reinstatement until the investigation meeting hachmenced, which put the Club to
further unnecessary expense. In all the circuncssih therefore consider that costs

of $3,000 are an appropriate award.

[42] | therefore award the applicant, Ms Mandy Jenrempay to the respondent,
the Petone Working Men’s Club & Literacy Institutee sum of $3,000 in costs.

G J Wood
Member of the Employment Relations Authority



