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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The Labour Inspector, Douglas Hixon, wants the Atlp to determine
whether it was lawful for Ashwood Park Rest Hom@®£2Qtd (“Ashwood Park”) to
deduct money from the final pay of two of its paw employees, Wendy Gullery

and Kirsten Brown following their resignation.

[2] Mr Hixon says that Ms Gullery is entitled to reinmbement of the sum of
$832.00 net withheld from her final pay and $105t&ss being an underpayment of
holiday pay. He says that Ms Brown is entitledeisnbursement of $441.60 withheld
from her final pay and reimbursement of $25.00 thas$ deducted because Ashwood
Park said that she failed to return a walkie tatkidio but Ms Brown said that she did
return the radio. Initially it was claimed that.89 was deducted form Ms Brown'’s
final pay for a name badge but | am satisfied Wiaitst this may have initially been
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the case the amount of $9.00 was subsequentlytedeidi the final pay. A penalty is
also sought under s.13 of the Wages Protectiorl888.

[3] Ashwood Park is a retirement village. Its facilityanager Jenny Dempsey
does not accept that the deductions were unlawfililsays that the company relied on
a provision in both employees’ employment agreenfi@na forfeiture of two weeks
pay where employment is terminated by either paatiiout the requisite notice. In
terms of the underpayment of the holiday pay clains, Dempsey accepted that
Ashwood Park would be happy to reimburse the falbant if the Authority makes
such a finding. Ashwood Park does not accept thatwalkie talkie radio was

returned.
Thelssues
[4] The Authority will have to consider the followingsues for both employees:

e Did Ms Gullery and Ms Brown give the notice reqdiren their

employment agreements to Ashwood Park when théymed?

* What do their employment agreements provide abadéiture of wages

in lieu of notice and deductions?

» If the required notice was not given was AshwoodkPentitled to
withhold money from the final payment due to bothpboyees under the

employment agreement?

* In considering the enforceability of the clausewforfeiture of wages or
holiday pay is such provision a genuine pre-estonabf the damage
likely to arise if there is a breach of the reqoiemt by Ms Gullery or Ms
Brown to give notice or, is it a penalty provisiatich the Courts have

taken the view is unenforceable.

* Was the walkie talkie returned by Ms Brown and sh#ood Park entitled

to make a deduction in relation to it?
» Is there an underpayment in terms of the holidag?pa

* If the deduction was unlawful should there be agtgrawarded?



Wendy Gullery

[5] Ms Gullery was employed at Ashwood Park as a clkeanen hourly rate of
$13.00 from 12 July 2007 until she resigned on Soler 2010 giving two weeks
notice. There is some dispute in the evidence aghether Ms Gullery resigned on 4
or 5 October 2010. | prefer the evidence that seslgnation was on 5 October 2010

but the date is not particularly material.

[6] Ms Gullery explained in her evidence that she hesralition known as spinal
degeneration of the upper and lower spine thabrsaperative. She resigned as she
had difficulty undertaking her role with that condn although her evidence was that

she did not have the condition confirmed by a spistiuntil after her resignation.

[7] The relevant provision in Ms Gullery’'s employmemfreement is clause 17

and the material parts of that are as follows:

17.1 Either party can terminate this agreement by theéngj of
two weeks written notice of termination. This bhat
prevent the employer from summarily dismissing the
employee for serious misconduct.

17.5 For the avoidance of doubt, the provisionta$ tagreement
are express and sufficient authorisation from thepkyee to
the employer to deduct from wages in accordancé e
Wages Protection Act 1983;

17.6  Where employment is terminated by either party auiththe
requisite notice, two weeks pay shall be paid ofefted in
lieu of such notice.

[8] Mr Hixon became involved after the amounts were udegtl from

Ms Gullery’s final pay. He wrote to Ms Dempsey abthe deduction of money. Ms
Dempsey in a letter dated 29 October 2010 to MroHisets out succinctly the
rationale for the deduction from Ms Gullery’'s finphy. That is that Ms Gullery
advised she would not work out and, did not work ber notice period. In light of
that Ms Dempsey said in her letter that the fin@yment for money owing to Ms

Gullery was paid out on 7 October 2010 and dedoaifdwo weeks wages made.

[9] Clause 17.6 read in the context of clause 17 ab@endoes not require two
weeks notice to be worked out but to be given. S€dlr.1 refers to the giving of two
weeks written notice. Ms Gullery did give two weekotice to Ashwood Park but

was not well enough to work that out as supportgdcatmedical certificate. Her
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evidence was that her condition deteriorated abowut that time and she then had her

condition confirmed by a specialist.

[10] In those circumstances no deduction should hava besde from final pay.

Ms Gullery is entitled to what has been withhelmhfrher in her final pay.

[11] | accept Mr Hixon’s calculations in relation to theliday pay that indicate a
small underpayment was made to Ms Gullery. Thislliprobability arose because of
the difference in calculation of holiday pay on arerage or ordinary weekly pay

basis and not through any deliberate action opéneof Ashwood Park.
Orders
Deduction from final pay

[12] | order Ashwood Park Rest Home 2004 Ltd to paylthbour Inspector for
the benefit of Wendy Gullery the sum of $832.00 betng money unlawfully

deducted from her final pay.
Interest

[13] Ms Gullery should have received this money at itme tof her final pay and in
those circumstances is entitled to interest ors istze has in effect been deprived of
the use of that money. | have taken into accourd@twvould have been Ms Gullery’s
last day of employment and then have allowed twithér days for the final pay to
have been made. Ms Gullery is entitled to inteoesthe net sum of $832.00 from 20
October 2010 at the rate prescribed under s.8#(#)eoJudicature Act 1908 of 5%
(clause 11 of schedule 2 of the Employment Relatidnot 2000) until payment is

made.
Underpayment of holiday pay

[14] | order Ashwood Park Rest Home 2004 Ltd to payhltabour Inspector for
the benefit of Wendy Gullery the sum of $105.15sgrbeing holiday pay.

Penalty

[15] | am not satisfied this is a type of matter thabudll attract a penalty.

Ms Dempsey held a misguided but nevertheless gernvisgw that notice was required
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to be worked out by an employee. She relied osh&ssaid in her evidence the

medical certificate that provided Ms Gullery wasfdr work on 18 October 2010.
Kirsten Brown

[16] Ms Brown was employed at Ashwood Park as a cared@igsn 16 November
2009 until 24 October 2010. She was paid $13.8Mper.

[17] The relevant provisions in Ms Brown’s employmentesgnent are in clause
17 and the material parts of the clause are aswell

17.1Either party can terminate this agreement by thdngj of four
weeks written notice of termination. This shalt poevent
the employer from summarily dismissing the empldpee
serious misconduct.

17.4 If at the time of termination of the employee’s kyment,
the employee has not returned to the employer apgepty
that belongs to the employer, the employer may ateftdom
the employee, the reasonable depreciated value hef t

property.

17.5 For the avoidance of doubt, the provisionta$ tagreement
are express and sufficient authorisation from thepkoyee to
the employer to deduct from wages in accordanch e
Wages Protection Act 1983.

17.6Where the employment is terminated by either paitiyout the
requisite notice, two weeks pay shall be paid ofefted in
lieu of such notice. The employee agrees to fonigiday
pay in lieu of such notice should there be insigffit wages
outstanding.

[18] Ms Brown since the Labour Inspector lodged theestaint of problem shifted
to Auckland and considered that given the amouhtmaney claimed it was not
worthwhile for her to pay airfares to attend atimwestigation meeting in Blenheim.
Ms Brown was able to be connected by conferenddatie investigation meeting. |
heard evidence from Ms Dempsey, the assistant neargtgAshwood Park, Mary

Agnew and receptionist Sharon Ashby.

[19] There is a dispute | will have to resolve about mwMs Brown resigned. Ms
Dempsey said that Ms Brown did not resign from é@ployment until 22 October
2010 when she delivered a medical certificate #rdteptionist Sharon Ashby and

stated that at that time she was leaving.
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[20] Ms Brown said that she resigned in early Octob&f020Ms Brown said that
she telephoned Ms Dempsey on Saturday 2 Octobed a0d advised her of her
resignation and said a written copy of resignatimuld be available for Ms Dempsey
on Monday 4 October 2010. Ms Brown provided a doent that she says was the
written notice left for Ms Dempsey of her resigoatias at 2 October 2010. Ms
Dempsey did not accept that the telephone call mvade or that she received the

written notice of termination.

[21] After the investigation meeting Ms Brown providedr Mlixon and the
Authority with a copy of her telephone records Higfting a call made on 2 October
to a cell phone number to support a call was madést Dempsey.

[22] The senior support officer at the Authority proddéhe records to Ms
Dempsey for her comment. Ms Dempsey confirmecdieraail to the senior support
officer dated 29 August 2011 that the number onBvtsvn’s Telecom records was
her personal cell phone number. She said thadisheot recall Ms Brown however
contacting and advising of her resignation and rsbied the call was only for one
minute and thought that a conversation would hakert longer than that. She
thought that possibly Ms Brown got the answer phboe she did not believe a

message was left.

[23] | have carefully considered the evidence, documends| have had regard to
the telephone records. | consider it more likblgttMs Brown did give notice of her

intention to resign on 2 October 2010.

[24] | have reached that conclusion for the followingas@ens. Ms Brown’s
communications with the Department of Labour celitce and to Mr Hixon prior to
the statement of problem being lodged with the Aritix were consistent that Ms
Brown advised Ms Dempsey that she intended to mesigarly October 2010 by way
of a verbal telephone call initially and then wetiitnotice. The telephone records
show a call having been made to Ms Dempsey’s dedhp on Saturday 2 October
2010. Ms Dempsey said in her evidence that shermexceived a call however that
seems inconsistent with the records. Ms Brown walasrly aware, | find in all
likelihood from Ms Dempsey at the time she advisétier resignation, that she was
required to work her four weeks notice out or farf@o weeks wages.
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[25] The statement in reply records amongst other nsatteat Ms Brown was
absent as confirmed by medical certificates attdbethe reply prior to and after 2
October 2010 and thats a result Ms Brown did not work out her termination
period. | accept that Ms Dempsey may not have intendedséntence to mean that
there was a notice period but it was not workedbyu¥ls Brown. It was however Ms
Dempsey’s view that the notice period was requicele worked out. It may have
been that less emphasis was therefore placed oacthal giving of notice by Ms

Brown in those circumstances.

[26] Having therefore found that Ms Brown gave noti¢eher resignation on 2
October 2010 her notice period ended on 30 Oct2b#6. Ms Brown was covered
by medical certificates until 25 October 2010 dmat therefore left five days in which

Ms Brown who only worked part-time could possibbvk been rostered on to work.

[27] There were significant disputes in the evidenceutldy Ms Brown did not
work that last week of her notice period. I'll gtaith what Ms Brown said about
that last week. She said that on a Saturday 190b@ct2010, (I do note that the
Saturday was 16 October), she handed a medicaficzd into her team leader
explaining that she would be returning to work dnQctober 2010 in accordance
with when her medical certificate said she showdtlumn to finish working the
remainder of her notice period.

[28] Ms Brown said that she intended to return to wank2® October 2010 but
was contacted on 22 October 2010 by Ms Ashby wh@dghat she return her
uniform items. Ms Brown queried the matter and Adéfiby said that she would have
Ms Agnew telephone her. Ms Brown said that Ms Agrikd confirm that she had
been replaced and was no longer on the roster. Biden said that she told Ms
Agnew that was fine but she expected to receivehbkday pay. Ms Brown said that
she then returned her uniform, walkie talkie andn@abadge but $441.60 was
withheld from her final pay and $25 was deductedtie walkie talkie.

[29] Ms Ashby said in her evidence that on 22 Octobdi02ds Brown presented
her with a medical certificate that provided sheuldobe fit to resume work on 25
October 2010 and Ms Brown then said that she woatde returning to carry out her
shifts. Ms Ashby said that she knew it would bi#dilt to replace her so she talked

to Ms Agnew. Ms Agnew said in her evidence that sad rostered Ms Brown on to
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work on 25 October 2010. She said that she teleghd/is Brown to confirm she

was not returning to work and then advised heetorn her uniform items.

[30] Ms Agnew having rostered Ms Brown on for a shift2ZinOctober 2010 as at
22 October 2010 must have known about the datéseirmedical certificate. That
means that Ms Brown either verbally advised someamker at Ashwood Park about
the date she was fit to return to work on that dateas Ms Brown says, she gave the
medical certificate to her supervisor on or abauOkttober 2010.

[31] Both of these scenarios support that it is likélgre was no indication from
Ms Brown prior to 22 October 2010 that she intend#eer than to work out her last
few days. Accordingly Ms Agnew rostered her onQ&ober 2010. | am quite
satisfied that Ms Brown was well aware of the cop®mce of not working. It seems
somewhat unlikely, as | stand back and objectiv@wysider this matter that Ms
Brown would then simply present at Ashwood Parkhvat medical certificate and
advise she would not be working out her shiftsam not satisfied as | need to be,
notwithstanding the evidence | heard, that this wag Ms Brown did not work out

her last few days.

[32] If I am wrong in that matter | have then considetieel enforceability of the
clause regarding forfeiture of two weeks wagesélaylipay and whether it was a
genuine forecast of what loss Ashwood Park wouliflesuf four weeks notice of
termination was not given or, whether it was a figrekin to a fine, if Ms Brown did

not give four weeks notice.

[33] Ms Brown was a caregiver. She gave notice of h&mtion to resign on 2
October 2010. Aside from hearing some evidenceutaltioe inconvenience of
replacing Ms Brown for the last few days from 25d@ber 2010, there was little clear
evidence of any actual loss that could justify saaheduction for those last few days

of the notice period.

[34] | find the clause providing for the forfeiture difet holiday pay was a penalty
for two main reasons. Firstly because it was eagant when compared to the
greatest loss that could be suffered by Ashwood Raour weeks notice was not
given and secondly particularly in this case, beeathis single deduction of two
weeks wages or holiday pay was regardless of whetignotice was given at all or

notice was given but a day or so not worked out.
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[35] I find in conclusion that the intention of the u$® in this case was to secure
performance with respect to the notice period k@ ithposition of a penalty rather
than a genuine pre-estimation of damageRoberts & Turnball Ltd trading as
Queenstown Night ‘n Day Foodstore v Labour InspediGA 61/08) Member

Cheyne. Ifind that the forfeiture clause is agdgnprovision and is not enforceable.

[36] Having requested Ms Brown return items to AshwoadtRHome it does not
appear that any of the witnesses | heard from \peesent when those items were
returned. Ms Brown said that she returned the iddkkie radio and when | put that
to Ms Dempsey her response was to the effegl it may have just been left on the
counter and then takenAn employer giving evidence about deductions frgay in
relation to the failure to return items needs in vigw to have clear evidence of the
failure to return. In this case | cannot be segtsthat Ms Brown did not return the

property in the absence of a proper handover aoguating at that time.
Ordersin relation to MsBrown
Deduction from final pay

[37] | order Ashwood Park Rest Home 2004 Ltd to payholtabour Inspector for
the benefit of Kirsten Brown the sum of $441.60 Ioeing the amount deducted from
her final pay.

Interest

[38] Ms Brown should have been paid her final pay withithis deduction being
made and is entitled to interest from 1 NovembelG2id accordance with clause 11
of Schedule 2 of the Employment Relations Act 280the rate prescribed under s.83
(3) of the Judicature Act 1908 of 5% on the sun$4#1.60 net until payment is

made, and | so order.
Deduction of $25 for walkie

[39] | order Ashwood Park Rest Home 2004 Ltd to payheoltabour Inspector for
the benefit of Kirsten Brown the sum of $25 beingnies deducted for the walkie

talkie.



10

Penalty

[40] | am not minded to award a penalty. Therarniselement of complexity about

forfeiture clauses and in those circumstances lenmakaward.
Costs

[40] | order Ashwood Park Rest Home 2004 Ltd to payheltabour Inspector the

sum of $71.56 being reimbursement of filing fee.

Helen Doyle
Member of the Employment Relations Authority



