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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Mr Waho claims that he was unjustifiably dismisseeffective from
21 December 2010. He asks that the Authority fimat he has a personal grievance
and award him various remedies. But the respon@sricarrow Stud) says that the

dismissal of Mr Waho was justified and that he wvaated fairly and reasonably.
Background facts and evidence

[2] Pencarrow Stud is a well-recognised thoroughbredehbreeding operation

located near Hamilton. Property presentation isngwortant aspect of marketing the
premier grade horses for the business and foutifaé gardeners and one part-time
gardener are employed accordingly. Mr Waho wadldifne gardener and had been

employed in that role at Pencarrow Stud since A}f08.
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[3] It appears that it is customary to have a meeinsg thing on most mornings
for the purpose of allocating duties and generstusion about what work is to be
done during the day. Of"@®ecember 2010, Mr Waho attended the usual meatidg
as there was a horse parade that day. He was tjiggnb of tidying the parade area,
in addition to carrying out some weeding and usnigaf blower to clear away the
debris of the previous windy conditions. The evikeof Mr Leon Casey, the Stud
Manager for the business, is that he asked Mr Wdtad else he would be working at
that day. Mr Casey says that the response from Bind\ivas that he intended to do
some weed spraying. At this point, Mr Craig Athertthe Head Gardener, interjected
and reminded Mr Waho that the forecast was for wimat day and that Mr Waho
should not carry out the spraying if it becamewondy. The evidence of Mr Casey is
that it is ‘imperativé that spraying is only carried out when conditicare suitable
with no wind or rain as chemical spray drift is rotly dangerous to people, but
Pencarrow Stud has high value bloodstock to conside there is a risk of damage to

other plants and vegetation.

[4] Following the meeting, at about 8:30 am, it appehet Mr Waho initially
went to the horse parade area and did some wednihghe leaf blowing was
subsequently carried out by Mr Casey, as it hadbeen done shortly prior to the
parade commencing at 11:00 a.m. Mr Casey sayshthabok the leaf blower from
Mr Waho at about 10:30 a.m.

[5] The timeframe involved appears to be relevant ag\tilerton’s evidence is
that at about 11:00 a.m. it started to become toawto be spraying. As a result,
Mr Atherton thought he shoulddbuble-check and make sure that Mr Waho had
stopped spraying; he attempted to contact Mr Wahbi® cellphone. As there was no
reply he left a voice message for Mr Waho not toagpas it was too windy.
Mr Atherton’s call records show that he phoned MW at 11:21 am and made a
further call at 3:43 pm on"6December 2010. The purpose and relevance of the
second call remains unclear, although it seemsNha¥aho could not be located
during the day. Mr Atherton says that he would haxpected that Mr Waho would
have picked up his first message around 12 o’ckxcMr Waho was in the habit of
taking his lunch break at that time. Mr Athertogssthat because he did not hear back

from Mr Waho he went looking for him but could riwtd him.
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[6] The evidence of Mr Atherton is that at the morningeting on # December
2010, he asked Mr Waho if he received his messhgeptevious day about the
spraying. Mr Atherton says that Mr Waho respondet he didn't get the message
but he ‘Only did one knapsadof spray]anyway” The evidence of Mr Casey is that
Mr Waho left the workplace about 11:00 a.m. ofi December 2010 due to
heatstroke. Mr Waho was also absent from work Bra@d §' December returning
on 10" December, but took some further time off to gohts doctor. The further
evidence of Mr Casey is that given Mr Waho’s absefiom work and given that
Mr Waho had been absent during the wintdué' to the cold and the wettie spoke
to Mr Don Mcllraith, a director of the company. Asconsequence, via a letter dated
8" December 2010, Mr Waho was invited to Bmployment Relations Meetirm
13" December 2010. [The meeting subsequently tookeptac1%' December 2010.]
The letter to Mr Waho informed that:

The purpose of the meeting is threefold:

A To consider whether it is appropriate for thenpany to

terminate your employment pursuant to clause 16aofr
employment contract, which provides as follows:
Where you are unable to perform your normal dutlae to
mental or physical illness or accident and will beable to
resume them within a reasonable period, the compaay
terminate your employment on such notice as it idens
appropriate but this will not be less than one nhont

| understand that you cannot work

i) on an incline; and
i) in hot weather; and
iii) in cold weather; and
iv) in the rain.
B. To address an alleged failure to comply with aavful

instruction. You had been instructed not to spraywindy
conditions. Specifically, you were told on Monda§?
December 2010 by the Head Gardener, Craig Athentoirto
do any spraying that day on account of the windyd@mns.
You recorded in your work diary for the same dagt thou
sprayed weeds. On 2April 2010 you were formally warned
that a failure to comply with a lawful, reasonalded safe
instruction will almost certainly result in the meination of
your employment unless there is a very good reé&sothat
not to occur.

C. The Stud employs four full-time gardeners and oze-fime
gardener including you. You are employed as arstasgi to
the Head Gardener to perform general duties. Wi t
number of days you have been absent during therduyear
and last year your duties have been significardlyeced by
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other gardeners. This has raised the questionrimmd as to
whether or not your position is required by the pamy. We
would like to consult with you as to whether or naur
position has indeed become redundant and if yow lzay
proposals in that regard.

Meeting 15" December 2010

[7] The meeting on % December 2010 was attended by Mr Waho. He was
represented by Mr Brian Rimmer, Northern Amalgama®orkers Union. Also
present was Mr Mcllraith, Mr Casey and Mr Athertofhe proceedings were
recorded and a transcript has been produced tAutieority. It is apparent that there
was considerable discussion about Mr Waho's abseatevarious times and his
fitness to work with the outcome being that Mr Wadgreed to attend a doctor

nominated by his employer, in the event of futupéeptial absence due to illness.

[8] The matter of Mr Waho allegedly failing to complythva lawful instruction,
related to the apparent spraying in windy condgion &' December 2010, was then
discussed. The transcript record shows that theie seme debate about whether or
not Mr Waho did actually spray on that day and howch. There was also some
discussion about whether Mr Waho received the twssages that Mr Atherton says
that he left on Mr Waho'’s voicemail and the facttMr Waho had not recorded any
spraying work in his daily diary, despite the letht@m Mr Mcllraith (8h December

2010) recording that there was an entry.

[9] The discussion then moved on to a third matter;thdreor not Mr Waho's
position had become redundant. It was put to Mr &Vlayp Mr Mcllraith that due to
the number of days that Mr Waho had been abseimglthie current year and given
that his duties had been carried out by other gemde a question now arose about
whether Mr Waho's position was required. There wagher discussion about

Mr Waho's absence at times due to illness andrtifement to sick leave.
Termination of employment

[10] The outcome of the meeting held ord"IBecember 2010 was that via a letter
from Mr Mcllraith dated 2T December 2010, Mr Waho was informed of the
termination of his employment with two weeks notidde reason given for that
dismissal was that Mr Waho had failed to complyhvatlawful instruction relating to
weed spraying on"™5December 2010. Mr Waho was informed that:
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You say you did not receive Craig's messages nospi@y even
though you would have gone to lunch after the fiedt, which would
have provided an opportunity to receive Craig'sstfimessage.
However, even though you say you did not get thesage you now
say that you did not spray. Craig and Leon weré Isotre that you
said to them that you did spray. | believe Craid &ron. Leon has
been our Stud Manager for 25 years and the compasycomplete
confidence in his integrity and recollection. Yoavk previously been
warned about complying with lawful instructions atidt any such
further failure would almost certainly result irettermination of your
employment. That warning was given on®24pril 2010 and you
have previously been warned in relation to the samager on 2
October 2009 and ori"December 2009. There appears to be no good
reason why the company should not terminate yoyi@ment. The
company hereby gives you two weeks notice of tmmiteation of
your employment from the date you receive thigtett

[11] Mr Waho was informed that he was not required tokwaut the two week
notice period and that he should not report forkyother than to return any of the
company’s property that he had in his possessionallif, in relation to the

termination, Mr Waho was informed:

In addition, it appears that you have not beerhtalittoncerning the
spraying incident and that you may be in breackooir obligations
of good faith. Pursuant to clause 15 of your emplegt agreement,
the company may terminate your employment withootice for

serious misconduct which includes dishonesty.

[12] Rather oddly, given that Mr Waho had now been dised, he was informed

that the company reserves its position to invesigze above matter in the future.
Analysisand conclusions

[13] It is obvious that prior to the spraying issue iags Mr Waho had a very
chequered employment history indeed. This is eviddrby the warnings referred to
in the letter of 21 December 2010, the most recent warning being dat&dApril
2010, being a final warning whereby Mr Waho wasinfed that:

You are warned that a failure to comply with a lalvfeasonable and
safe instruction and/or arguing with a superior/andising abusive
language will almost certainly result in the teration of your
employment with the company unless there is a gend reason for
that not to occur.

[14] The position of Pencarrow Stud is that at the twhéhe spraying incident,

Mr Waho was in receipt of a recent final warning flmling to comply with a fair and
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reasonable instruction. And Mr Waho had failed amnply with an instruction given
by Mr Atherton on & December 2010, that spraying should cease inv@et¢hat it
became windy that day. Therefore, dismissal was@propriate sanction. Before
determining whether or not that proposition canupield, there are some other

findings of the Authority that should be set out.

[15] First, | accept the evidence of Mr Atherton and Gé&sey that at the morning
meeting on ? December 2010, Mr Waho informed that he had spraye knapsack
of spray. | also accept the evidence of Mr Casay kr Waho told him, on or about
13" or 14" December 2010, that he had applied one knapsackpmfy on 6

December 2010. It follows that | do not find thedmnce of Mr Waho on this matter
to be reliable. That then poses a question: wheh Mif Waho actually do the

spraying?

[16] The evidence of Mr Casey is that he took the léafver from Mr Waho at
“around 10:30 am”on the morning of ® December 2010. There is no specific
evidence about what Mr Waho did after that timeibappears to be assumed that he
then went on his way to carry out the sprayingt jukere has not been identified
hence we do not know if he travelled far within giteperty boundaries. The evidence
of Mr Atherton is that a knapsack sprayer contdiiiditres and it would take about
half an hour to apply. Therefore, assuming thaM¥ého began spraying at 11:00 am
(or possibly sooner) he would have completed thayspg by 11:30 am at the latest.

[17] The evidence of Mr Atherton is that:

Around 11:00 am it started to get too windy sodught that | would
just double-check and make sure that Neville hagpsd spraying.
So | called him, there was no reply. | left a mgssthat it was far too
windy to spray, don’t do any more.

[18] Mr Atherton says that the call to Mr Waho was a21la.m. and there is no

reason to doubt this.

[19] Mr Waho says that he did not get Mr Atherton’s nagges(or the later message
left at 3:43 p.m.). But I conclude that it is mgmbable than not that he did receive
these messages, albeit it may well have been soneelater as Mr Waho left his

phone on the farm vehicle (the Gator) while camyaut his work. The relevant factor

here is that Mr Waho could possibly have completeplying the knapsack of spray
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well before he picked up Mr Atherton’s voice messadhe investigation into
Mr Waho's conduct failed to examine such a posgjdilut it was not put forward by
Mr Waho at the disciplinary meeting on"LlBecember 2010 either.

[20] Then there is the further evidence of Mr Athertard aMr Casey that at the
morning meeting on "% December 2010, Mr Waho was reminded that the \eeath
forecast for that day was for wind and that Mr Wahould not apply spray if it got
too windy. Mr Atherton’s evidence is that by 11loak that morning it was too
windy to spray. Yet it appears that Mr Waho weneah and applied the spray
anyway. | have accepted the evidence of Mr Casely MnAtherton that at the
meeting on ¥ December 2010, Mr Waho said that he had applied kovapsack of
spray. It seems that Mr Waho did not enter thisisndiary, possibly because he knew

that he should not have been spraying that day.

Was the dismissal of Mr Waho an action that a fair and reasonable employer
would havetaken in all the circumstances?

[21] Section 103A of the Employment Relations Act 2000vmles the test to be
applied to a dismissal. In determining whethersmassal or an action was justifiable,
the Authority is required to consider on an objextbasis, whether the employer’s
actions and how the employer acted, were what @ dad reasonable employer

would! have done in all the circumstances at the timaligmissal or action occurred.

[22] The meaning of s 103A was clarified by a full beontithe Employment Court
in Air New Zealand Limited v y2009] ERNZ 185:

The meaning of the text of s 103A is clear oraite fand in the light
of its common law antecedent. It sets out a tegistification where
a personal grievance has been alleged. In casesdisrhissal, it
requires the Authority or the Court to objectivalgview all the
actions of the employer up to and including theisien to dismiss.

[23] Therefore, in determining whether or not the adiaf the company were
those of a fair and reasonable employer in theigigtances, the Authority is required
to objectively review “all of the actions of the ployer up to an including the
decision to dismiss.” In summary, | find that tiecumstances applying to Mr Waho

were:

! Because the dismissal of Mr Waho occurred piiod April 2011, the new provisions of the

Employment Relations Amendment Act 2010 are notiegiple.
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(@) He was in receipt of a final warning dated 2pril 2010. The pertinent

content of which warrants repeating:

Accordingly, the company is prepared to give yoe dast chance.
You are warned that a failure to comply with a lalvfeasonable and
safe instruction ...will almost certainly result ihet termination of
your employment with the company unless there igegy good

reason for that not to occur.

(b) At the staff meeting on the morning of ®ecember 2010, Mr Waho was
instructed that he should not carry out sprayinthd@ weather became windy. The
weather did become windy by 11:00 a.m. but Mr Walemt ahead and applied a
knapsack of spray regardless. It is acknowledgeMbyWaho that as a result of his

training, he knew he should not apply spray in windnditions.

(c) While Mr Waho subsequently told Mr Casey and Attierton that he had

applied one knapsack of spray, he later deniedhgdfis.

(d) Mr Waho failed to make an entry in his dailyrnwaliary that he had sprayed
on 6" December 2010, albeit | find that it is more praleathan not that he did apply
some spray. He also denied receiving the voice agessleft by Mr Atherton but |

conclude that it is more probable than not thadhiereceive the messages, albeit

exactly when, remains inconclusive.
Deter mination

[24] In determining the question of whether the disnissia Mr Waho was
justifiable, the Authority is cogniscent of theadtshed (and often quoted) finding by
the Court of AppeaNorthern Distribution Union v BP Oil New Zealandited 2

For a discussion of the kind of conduct that wilstjffy summary
dismissal it is unnecessary to look any furthemnthhis Court’s
judgment inBP Oil New Zealand Limited v. Northern Distribution
Union [1989] 3 NZLR 580. Definition is not possible fibtis always
a matter of degree. Usually what is needed is ounthat deeply
impairs or is destructive of that basic confideacel trust that is an
essential of the employment relationship. In thetext of a personal
grievance claim under the Labour Relations [EmplegtrRelations]
Act questions of procedural and substantive fagrage also relevant.
In the end the question is essentially whetherdibeision was one
that a reasonable and fair employer would have ntake the
circumstances.

2 [1992] 3 ERNZ 483, 487
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[25] In summary, having weighed the overall evidence dhd respective
arguments of both parties, | find that a fair arehsonable employer, having
conducted a fair investigation and disciplinary qass, and faced with the evidence
pertaining to Mr Waho’'s actions, would have coneldidhat his conduct deeply
impaired or was destructive of the basic confidead trust that is essential to the

employment relationship.

[26] This is particularly so given that Mr Waho had poersly received a series of
warnings and that at the date of his dismissalwas in receipt of a final warning
regarding his failure to adhere to fair and reabtmanstructions. | find that the
dismissal of Mr Waho was what a fair and reasonahiployer would have done in
all the circumstances and hence the dismissal ugsiable. The claims of Mr Waho

are dismissed.
Costs

[27] Given that the respondent was represented by MhrMiti as a director of the
company, no obvious costs have been incurred andehan order for costs is not

applicable.

K J Anderson
Member of the Employment Relations Authority



