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DETERMINATION OF THE AUTHORITY

Application for removal of matter to the Employment Court

[1] The Maritime Union of New Zealand (MUNZ) appliesden s 178 of the
Employment Relations Act 2000 for an order remoangatter from the Authority to
the Court.

[2] MUNZ seeks to have the Court hear and determinmsléhe Union has made
in relation to collective bargaining presently lgeicarried on with Ports of Auckland

Limited, an employer of MUNZ members.

[3] Those claims are that Ports of Auckland has brehdigigations of good
faith, including statutory requirements in that aetjimposed by s 4(1A)(c) of the
Employment Relations Act 2000, has undermined tydining and has failed to

conclude a collective agreement.
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[4] After conferring with Mr Mitchell and Mr Mcllraithcounsel for the parties,
the Authority received on 22 February 2012 joinbraissions from them as to the

removal application.
Grounds

[5] The parties have a common view that in the circant#s grounds for
removal are present under s 178(2)(a) and (c) ef Abt. They agree that an
important question of law is likely to arise in theatter other than incidentally and
that the Court already has before it proceedingslware between MUNZ and Ports

of Auckland and which involve the same or similarelated issues.
[6] The important questions of law are contended &edrom or relate to:

(@) The interpretation of s 33 of the Act in a potentantracting-out
situation. Section 33 casts a duty of good faittparties in collective
bargaining, requiring them to conclude a collectagreement unless

there is a genuine reason, based on reasonableds,auot to;

(b) Issues whether (as a matter of fact and law) ttseeelock-out and, if
so, whether that action of the employer undermoramay undermine

bargaining for a collective agreement.

[7] Counsel consider that whatever the result any ot@tion by the Authority
of either of those issues will be challenged oresded to the Court.

[8] In relation to the ground under s 178(2)(c), thsralready before the Court an
application by MUNZ seeking remedies from PortsAafckland in relation to its

proposals to contract-out the work of the Unionsniers.

Deter mination

[9] The Authority is satisfied that removal as soughth® parties may be ordered
on the grounds at s 178(2)(a) and (c) of the A&edeupon in support of the
application.

[10] The ground under s 178(2)(d) is also present,@éthhority is of the opinion
that in all the circumstances the Court should rdetee the matter. It is widely

known publicly that the bargaining between theiparhas been prolonged and
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acrimonious and that there have been strikes, dlegedly lock-outs, and that
extensive mediation has failed to resolve diffimdtthat have seemingly prevented

the parties from concluding a collective agreement.

[11] Neither MUNZ nor Ports of Auckland has chosen tekskcilitation by the
Authority under s 50A to | of the Act as a meandrging to resolve the bargaining
difficulties. The parties obviously hope that ged a way forward might be found by
taking proceedings to the Court and having it deaedntral factual and legal issues,
although no doubt it is possible that there mayeben higher judicial involvement
after that.

[12] The plain need to have the present problems betwHdNZ and Ports of
Auckland conclusively and finally resolved as qlyclas possible compels the
Authority to consider that in all the circumstandbs Court should determine the

matter.

[13] For the above reasons the application for remosagranted. The claim
brought to the Authority by MUNZ under Authorityldi number 5370847 is to be
transferred to the Court in its entirety, for haegriand determination without the

Authority investigating it.
Costs

[14] Costs are reserved.

A Dumbleton
Member of the Employment Relations Authority



